
 
 

PROPOSED AMENDMENTS 
(Legend:  deleted prov is ions ,  PROPOSED PROVISIONS )  

 
REVISED IMPLEMENTING RULES AND REGULATIONS OF R.A.  NO.  6957 ,  
"AN ACT AUTHORIZING THE F INANCING,  CONSTRUCTION,  OPERATION 

AND MAINTENANCE OF INFRASTRUCTURE PROJECTS BY THE 
PRIVATE SECTOR AND FOR OTHER PURPOSES",  

AS AMENDED BY R.A.  NO.  7718  
 
 

INTRODUCTION 
 
Pursuant  to  Sec t ion  11  o f  R .A.  No.  6957,  as  amended by  R.A.  No.  7718,  the  fo l low ing Rev ised  
Imp lement ing Ru les  and  Regu la t ions are  hereby  prescr ibed  to  car ry  ou t  the prov is ions  o f  sa id  Ac t .  
 
 

RULE 1  -  PRELIMINARY PROVISIONS 
 
SE C T I O N  1 .3   -  D E F I N I T I O N  O F  TE R M S   
 
For  purposes o f  these  Imp lement ing  Ru les  and  Regu la t ions ,  the te rms and  phrases  hereunder  sha l l  
be  unders tood  as  fo l lows :  
 

a .  Act  -  sha l l  mean Repub l i c  Ac t  No.  6957,  as  amended by Repub l i c  Ac t  No.  7718.  
 
b .  Agency  -  Refers  to  any  depar tment ,  bureau ,  o f f i ce ,  commiss ion,  au thor i t y  or  agency  o f  the  

na t iona l  government ,  inc lud ing  Government -Owned or  -Cont ro l led  Corporat ions  (GOCCs) ,  
Government  F inanc ia l  Ins t i tu t ions  (GFIs) ,  and  S ta te  Un ivers i t ies  and  Co l leges  (SUCs)  
au thor ized  by  law or  the i r  respec t i ve  char ters  to  con t rac t  fo r  or  under take  In f ras t ructure  o r  
Deve lopment  Pro jec ts .    

 
c .  Amort izat ion  -  The  regu la r ,  per iod ic  repayment  o f  pr inc ipa l  and  payment  o f  in teres t  o f  a  

deb t  fo r  a  def in i te  per iod  o f  t ime,  a t  the  matur i t y  o f  wh ich  the  en t i re  indebtedness  i s  pa id  in  
fu l l .    

 
d .  Approving  Body  -  The  ent i t y  author i zed  to  approve p ro jec ts  p roposed under  th is  Ac t  and  in  

accordance  w i th  Sect ions 2 .7  and  2 .8  o f  these Rev ised  IRR.  
 
.  
 
e .  Cont ractua l  Arrangements  -  Re fers  to  any  o f  the  fo l low ing con t rac tua l  a r rangements  o r  

schemes,  as  we l l  as  o ther  var ia t ions thereo f ,  as  may  be  approved by  the  Pres iden t ,  by  
wh ich  in f ras t ruc ture  and/or  deve lopment  pro jec ts  may  be  under taken  pursuant  to  the  
p rov is ions  o f  these  Rev ised  IRR:  

 
i .  Bui ld-and- t ransfer  (BT)  -  A  con t ractua l  ar rangement  whereby  the  Pro ject  Proponent  

under takes  the  f inanc ing and  Cons t ruc t ion  o f  a  g iven  in f ras t ruc ture  or  deve lopment  
fac i l i t y  and  a f te r  i t s  comple t ion  tu rns i t  over  to  the  Agency  or  LGU concerned,  wh ich  
sha l l  pay  the Pro jec t  Proponent  on  an  agreed schedu le  i t s  to ta l  inves tment  expended on 
the  pro jec t ,  p lus  a  Reasonab le  Rate  o f  Return  thereon.  Th is  ar rangement  may be  
employed  in  the  Cons t ruct ion  o f  any  In f ras t ructure  or  Deve lopment  Pro jec ts ,  inc lud ing 
c r i t i ca l  fac i l i t i es  wh ich ,  fo r  secur i t y  o r  s t ra teg ic  reasons ,  must  be  opera ted  d i rec t l y  by  
the  Government .  

 
i i .  Bui ld- lease-and- t ransfer  (BLT)  -  A  con t rac tua l  ar rangement  whereby a  Pro jec t  

Proponent  i s  au thor ized to  f inance and  cons t ruc t  an  in f ras t ruc ture  or  deve lopment  
fac i l i t y  and  upon i t s  comple t ion  turns  i t  over  to  the  Agency /LGU concerned on  a  lease 
a r rangement  fo r  a  f i xed  per iod ,  a f te r  wh ich  ownersh ip  o f  the  fac i l i t y  i s  au tomat ica l l y  
t rans fer red  to  the  Agency/LGU concerned.  

 
i i i .  Bui ld-operate-and- t ransfer  (BOT)  -  A  con t rac tua l  ar rangement  whereby  the  Pro jec t  
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Proponent  under takes  the  Cons t ruc t ion ,  inc lud ing f inanc ing ,  o f  a  g iven  in f ras t ruc ture 
fac i l i t y ,  and  the  opera t ion  and  ma in tenance thereo f .    The  Pro jec t  Proponent  opera tes  
the  fac i l i t y  over  a  f i xed  te rm dur ing  wh ich  i t  i s  a l lowed to  charge  fac i l i t y  users  
appropr ia te  to l l s ,  fees ,  ren ta ls ,  and  charges  no t  exceed ing  those  p roposed in  i t s  b id  o r  
as  negot ia ted  and incorpora ted  in  the  cont rac t  to  enab le  the  Pro jec t  Proponent  to  
recover  i t s  inves tment ,  and  opera t ing and  ma in tenance  expenses  in  the  pro ject .   The  
Pro jec t  Proponent  t rans fe rs  the  fac i l i t y  to  the  Agency /LGU concerned a t  the  end  o f  the  
f i xed  term tha t  sha l l  no t  exceed f i f t y  (50)  years .   Th is  bu i ld -operate-and- t ransfer  
con t rac tua l  a r rangement  sha l l  i nc lude  a  supp ly -and-opera te  scheme wh ich  i s  a  
con t rac tua l  ar rangement  whereby  the  supp l ie r  o f  equ ipment  and  mach inery  for  a  g iven  
in f ras t ructure  fac i l i t y ,  i f  the  in teres t  o f  the  Government  so  requ i res ,  opera tes  the fac i l i t y  
p rov id ing in  the  process  techno logy  t rans fer  and t ra in ing to  F i l ip ino  na t iona ls .  

 
i v .  Bui ld-own-and-operate  (BOO)  -  A  con t rac tua l  ar rangement  whereby  a  Pro ject  

Proponent  is  au thor ized  to  f inance ,  cons t ruct ,  own,  operate  and  ma in ta in  an 
in f ras t ructu re  o r  deve lopment  fac i l i t y  f rom wh ich  the  Pro jec t  Proponent  is  a l lowed to  
recover  i t s  to ta l  investment ,  operat ing  and  ma in tenance  costs  p lus  a  reasonab le  re turn  
thereon by co l lec t ing  to l ls ,  fees,  ren ta ls  o r  o ther  charges  f rom fac i l i t y  users ;  p rov ided,  
That  a l l  such pro jects  upon recommendat ion  o f  the  Inves tment  Coord ina t ion  Commi t tee  
( ICC)  o f  the  Nat iona l  Economic  and Deve lopment  Au thor i t y  (NEDA) ,  sha l l  be  approved 
by  the  Pres iden t  o f  the  Ph i l ipp ines .  Under  th is  pro jec t ,  the  proponent  who owns  the  
asse ts  o f  the  fac i l i t y  may ass ign  i t s  opera t i on  and main tenance to  a  Fac i l i t y  opera to r .  

 
v .   Bui ld- t ransfer -and-operate  (BTO)  -  A  con t ractua l  ar rangement  whereby the  Agency /LGU 

cont rac ts  ou t  the  Cons t ruc t ion  o f  an  in f ras t ructure  fac i l i t y  to  a  p r iva te  en t i t y  such  tha t  
the  Cont rac to r  bu i lds  the  fac i l i t y  on  a  tu rnkey  bas is ,  assuming  cos t  over runs ,  de lays ,  
and  spec i f ied  per fo rmance r i sks .   Once the  fac i l i t y  i s  commiss ioned sa t i s fac to r i l y ,  t i t l e  
i s  t rans fer red  to  the  imp lement ing  Agency /LGU.   The  pr i va te  ent i t y  however  opera tes  the 
fac i l i t y  on  beha l f  o f  the  imp lement ing  Agency /LGU under  an  agreement .  

 
v i .  Contract -add-and-operate  (CAO)  -  A  con t rac tua l  a r rangement  whereby  the  Pro ject  

Proponent  adds  to  an  ex is t ing  in f ras t ruc tu re  fac i l i t y  wh ich  i t  i s  ren t ing  f rom the 
Government  and  opera tes the expanded pro jec t  over  an  agreed  Franch ise  per iod.   There 
may or  may  no t  be  a  t rans fe r  ar rangement  w i th  regard  to  the  added fac i l i t y  p rov ided  by 
the  Pro jec t  Proponent .  

 
v i i .  Develop-operate-and-t ransfer  (DOT)  -  A  con t rac tua l  a r rangement  whereby  favorab le  

cond i t ions  ex te rna l  to  a  new in f ras t ruc ture  pro jec t  wh ich  i s  to  be  bu i l t  by  a  Pro ject  
Proponent  a re  in tegra ted  in to  the  ar rangement  by  g iv ing  tha t  en t i t y  the  r igh t  to  deve lop 
ad jo in ing  proper ty ,  and thus ,  en joy  some of  the  benef i t s  the  inves tment  creates  such  as 
h igher  proper ty  or  rent  va lues .  

 
v i i i  Rehabi l i ta te-operate-and-t ransfer  (ROT)  -  A  con t rac tua l  a r rangement  whereby an  

ex is t ing  fac i l i t y  i s  tu rned  over  to  the  Pro ject  Proponent  to  re furb ish ,  operate  and  
ma in ta in  for  a  Franch ise  per iod ,  a t  the  exp i ry  o f  wh ich  the  lega l  t i t le  to  the  fac i l i t y  i s  
tu rned  over  to  the  Government .   The  te rm is  a lso  used  to  descr ibe  the  purchase  o f  an  
ex is t ing  fac i l i t y  f rom abroad,  impor t ing ,  re furb ish ing ,  erec t ing  and  consuming  i t  w i th in  
the  hos t  coun t ry .  

 
i x .  Rehabi l i tate-own-and-operate  (ROO)  -  A  con t ractua l  ar rangement  whereby an  ex is t ing  

fac i l i t y  i s  tu rned  over  to  the  Pro jec t  Proponent  to  re furb ish  and  operate  w i th  no t ime 
l im i ta t ion  imposed on  ownersh ip .  As  long  as  the  opera tor  i s  no t  in  v io la t ion  o f  i ts  
F ranch ise ,  i t  can  con t inue  to  opera te  the  fac i l i t y  in  perpe tu i ty .  

 
g .  Const ruct ion  -  Re fe rs  to  new cons t ruc t ion ,  rehab i l i ta t ion ,  improvement ,  expans ion ,  

a l te ra t ion ,  and  re la ted  works  and ac t i v i t i es  inc lud ing the necessary  des ign ,  supp ly ,  
ins ta l la t ion ,  tes t ing  and commiss ion ing  o f  equ ipment ,  sys tems,  p lan ts ,  mater ia ls ,  labor  and  
serv ices  and re la ted  i tems needed to  bu i ld  or  rehab i l i ta te  an  in f ras t ruc tu re  o r  deve lopment  
fac i l i t y .  
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h .  Cont ractor  -  Re fe rs  to  any  en t i t y  accred i ted  under  Ph i l ipp ine  laws,  o r  tha t  shou ld  be  
accred i ted  under  Ph i l i pp ine  laws  in  accordance w i th  Sect ion 5 .4  (a .v)   hereo f ,  wh ich  may  o r  
may  not  be  the  Pro jec t  Proponent  and wh ich  sha l l  under take  the  ac tua l  Cons t ruct ion  and/or  
supp ly  o f  equ ipment  fo r  the  pro jec t .  

 
i .  Development  Program   -  Refers  to  na t iona l ,  reg iona l  o r  loca l  government  p lans  o r  

p rograms inc luded in ,  bu t  no t  l im i ted  to ,  the  Med ium-Term Ph i l ipp ine  Deve lopment  P lan 
(MTPDP) ,  the  Reg iona l  Deve lopment  P lans  and  Loca l  Deve lopment  P lans .  

 
j .  D i rect  Government  Guarantee  -  Re fers  to  an  agreement  whereby  the  Government  or  any o f  

i t s  Agenc ies /LGUs guarantees  to  assume respons ib i l i t y  fo r  the repayment  o f  deb t  d i rec t l y  
incur red  by  the  Pro jec t  Proponent  in  imp lement ing the  p ro jec t  in  case  o f  a  loan  de fau l t .  

 
k .  Faci l i ty  Operator  -  Refers  to  a  company reg is te red  w i th  the  Secur i t ies  and Exchange 

Commiss ion (SEC) ,  wh ich  may  o r  may  no t  be the  Pro ject  Proponent ,  and  wh ich i s  
respons ib le  for  a l l  aspec ts  o f  opera t ion  and  ma in tenance  o f  the in f ras t ructure  or  
deve lopment  fac i l i t y ,  inc lud ing  bu t  no t  l im i ted  to  the  co l lec t ion  o f  to l l s ,  fees ,  ren ta ls  o r  
charges  f rom fac i l i t y  users ;  prov ided ,  that  in  case  the  fac i l i t y  requ i res  a  pub l i c  u t i l i t y  
F ranch ise ,  the  Fac i l i t y  Opera to r  sha l l ,  no  la te r  than  the  commencement  o f  ope ra t ion  o f  the  
fac i l i t y ,  comply  w i th  the  na t iona l i t y  and  ownersh ip  requ i rements  under  the  Const i tu t ion  and 
o ther  app l i cab le  laws  and ju r i sprudence .  

 
l .  Franchise  -  Re fers  to  a  cer t i f i ca te ,  permi t  o r  o ther  fo rm o f  au thor iza t ion  requ i red  to  be 

ob ta ined by  a  Fac i l i t y  Opera to r  f rom a  Regu la to r  p r io r  to  opera t ing  a  Pub l i c  U t i l i t y  Pro ject .    
 
m.  Government  Under tak ings  -  Re fers  to  any  form o f  con t r ibu t ion  and/or  suppor t  p rov ided 

under  Sec t ion  13 .3  o f  these  Rev ised  IRR,  wh ich the  Government  or  any  o f  i t s  
Agenc ies/LGUs may extend  to  a  Pro jec t  Proponent .  

 
n .  Head of  Agency/LGU  -  Sha l l  be  de f ined  as :  ( i )  the  head o f  the  agency  or  body ,  fo r  nat iona l  

government  agenc ies  (NGAs)  and  the cons t i tu t iona l  commiss ions  o r  o f f i ces ,  and  b ranches  o f  
government ;  ( i i )  the  Govern ing  Board or  i t s  au thor ized  o f f i c ia l /manag ing  head/Ch ie f  
Execu t i ve  Of f i ce r  o f  GOCCs,  GFIs ,  or  SUCs;  or  ( i i i )  the  Sanggunian  or  i t s  au thor ized  o f f i c ia l  
o r  the loca l  ch ie f  execut i ve ,  fo r  LGUs.   

 
o .  ICC  -  Re fers  to  the  Inves tment  Coord ina t ion  Commi t tee o f  the  Nat iona l  Economic  and  

Deve lopment  Au thor i t y  (NEDA)  Board.  
 
p .  Investment  Incent ives  -  Re fers  to  any  form o f  con t r ibu t ion and /or  suppor t ,  wh ich  the 

Government  or  any  o f  i t s  Agenc ies/LGUs inc lud ing  GOCCs may ex tend  to  the  Pro ject  
Proponent  in  accordance  w i th  Sect ion  13 .2  o f  these Rev ised  IRR.  

 
q .  IRR  -  Sha l l  mean these  Rev ised  Imp lement ing Ru les  and  Regu la t ions.  
 
r .  L is t  o f  Pr ior i ty  Pro jects  -  Re fers  to  the  l i s t  o f  Pr iva te  Sector  In f ras t ructure  o r  Deve lopment  

Pro jec ts  approved in  accordance  w i th  Sec t ion 2 .3 .  
 
s .   Local  Government  Uni ts  (LGUs)  -  Re fer  to  prov inc ia l ,  c i t y ,  mun ic ipa l  and /or  barangay  

government  en t i t ies .  
 
t .  Negot iated  Contracts  -  Re fe rs  to  con t rac ts  entered  in to  by  the  Government  in  cases 

p rescr ibed under  Ru le  9 .  
 
u .  PBAC  -  Re fe rs  to  the  Pre-qua l i f i ca t ions ,  B ids ,  and  Awards  Commi t tee es tab l i shed in  

accordance  w i th  Ru le  3  o f  these  Rev ised  IRR.  
 
v .  Pr ivate  Sector  In f rast ructure  or  Development  Pro jects  -  The  genera l  descr ip t ion  o f  

In f ras t ruc ture  or  Deve lopment  Pro jects  norma l l y  f inanced,  and  opera ted  by  the  pub l i c  sector  
bu t  wh ich  w i l l  now be  who l l y  or  par t l y  f inanced,  cons t ruc ted  and  opera ted  by  the  p r iva te  
sec tor ,  inc lud ing  bu t  no t  l im i ted  to ,  power  p lants ,  h ighways,  por ts ,  a i rpor ts ,  cana ls ,  dams,  
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hydropower  p ro jec ts ,  wa te r  supp ly ,  i r r iga t ion ,  te lecommunicat ions ,  ra i l road and  ra i lways ,  
t ranspor t  sys tems,  land rec lamat ion p ro jec ts ,  indus t r ia l  es ta tes  o r  townsh ips ,  hous ing ,  
government  bu i ld ings ,  tour i sm pro jec ts ,  pub l i c  marke ts ,  s laughte rhouses,  warehouses,  so l id  
was te  management ,  in format ion  techno logy  networks  and  database  in f ras t ruc tu re ,  educat ion  
and  hea l th  fac i l i t i es ,  sewerage,  d ra inage,  d redg ing ,  and  o ther  in f ras t ructu re  and 
deve lopment  p ro jec ts  as may o therw ise  be  au thor ized  by  the  appropr ia te  Agency /LGU 
pursuant  to  the  Ac t  or  these  Rev ised  IRR.  Such p ro jec ts  sha l l  be  under taken  through  
Cont rac tua l  Ar rangements  as  de f ined here in ,  inc lud ing such o ther  var ia t ions  as may be  
approved by the  Pres ident  o f  the  Ph i l ipp ines .  

 
w .  Pro ject  Cost  -  Refers  to  the to ta l  cos t  to  be  expended by the  proponent  to  p lan ,  deve lop  

and  const ruct  the  pro ject  to  comple t ion  s tage  inc lud ing  but  no t  l im i ted  to  cos t  o f  feas ib i l i t y  
s tud ies  eng ineer ing and des ign,  Cons t ruc t ion ,  equ ipment ,  land  and  r igh t -o f -way ,  taxes 
imposed on  sa id  cost ,  and deve lopment  cos t .    

 
x .  Project  Loan -  Re fers  to  a l l  l oans  and /or  c red i t  fac i l i t i es  extended by  f inanc ia l  ins t i tu t ions ,  

mu l t i - la tera l  lenders ,  expor t  c red i t  agenc ies ,  and a l l  o ther  th i rd  par ty  lenders  to  the pro jec t  
company  and/or  Pro jec t  Proponent  fo r  the  deve lopment  and/or  operat ion o f  the  pro ject .   

 
Fore ign  loans / fore ign  cur rency  loans  to  be  incur red  by  the  pro ject  company  sha l l  be  in  
accordance w i th  preva i l ing  Bangko Sent ra l  ng  P i l ip inas  (BSP)  regu la t ions.  

 
y .  Project  Proponent  -  Re fers  to  the p r i va te  sector  ent i t y  wh ich  sha l l  have  cont rac tua l  

respons ib i l i t y  fo r  the  pro jec t  and  wh ich  sha l l  have  an  adequate  t rack record  in  the 
concerned indus t ry  as  wel l  as  techn ica l  capab i l i t y  and  f inanc ia l  base  cons is t ing  o f  equ i ty  
and  f i rm commi tments  f rom repu tab le  f inanc ia l  ins t i tu t ions  to  prov ide ,  upon award ,  su f f i c ien t  
c red i t  l i nes  to  cover  the to ta l  es t imated  cos t  o f  the  p ro jec t  to  imp lement  the sa id  pro jec t .   

 
z .  Publ ic  Ut i l i ty  Pro jects  -  Refers  to  p ro jects  o r  fac i l i t i es  tha t  p rov ide  pub l i c  serv ices  as  

de f ined  under  the  Pub l i c  Serv ices  Ac t ,  as  amended,  and  fo r  wh ich  a  Franch ise  i s  requ i red .  
 

a .a .  Reasonable  Rate  of  Return   -  Re fers  to  the  ra te  o f  re turn  tha t  a  Pro jec t  Proponent  sha l l  be  
en t i t led  to ,  as  de termined by  the   ICC  tak ing  in to  account ,  among o thers ,  the  p reva i l i ng  cos t  
o f  cap i ta l  (equ i ty  and bor row ings)  in  the  domest ic  and  in te rna t iona l  marke ts ,  r i sks  be ing  
assumed by  the  Pro jec t  Proponent  and  the  leve l  o f  Government  Under tak ings  ex tended for  
the  pro jec t ;  p rov ided,  fu r ther ,  tha t  in  the  case  o f  Negot ia ted  Cont rac ts ,  such  ra te  o f  re tu rn 
sha l l  be  determined  by  the   ICC  p r io r  to  NEGOTIATION AND/OR  ca l l  fo r  proposa ls ;  p rov ided  
fur ther ,  tha t  fo r  Negot ia ted  Cont racts  fo r  pub l i c  u t i l i t i es  pro jec ts  wh ich are  monopo l ies ,  the  
ra te  o f  re turn  on ra te  base  sha l l  be  de termined  by  ex is t ing  laws ,  wh ich  in  no case sha l l  
exceed twe lve  per  cen tum (12%) ,  as  prov ided by  the  Ac t .  

 
b .b .  Regulator  -  Re fers  to  the agency ,  body  o r  commiss ion  empowered  by  law to  f i x  the  ra tes  o f  

a  p rov ider  o f  a  par t i cu lar  pub l i c  serv ice  as  de f ined  by  the  Commonwea l th  Ac t  No.  146,  as  
amended (Pub l i c  Serv ice  Ac t ,  as  amended)  and  for  wh ich  a  Franch ise  i s  requ i red  to  operate  
the  same.  

 
c .c .  Unsol ic i ted  Proposals  -  Re fer  to  pro jec t  proposa ls  submi t ted  by  the  pr i va te  sec tor ,  no t  in  

response to  a  forma l  so l i c i ta t ion  or  request  i ssued by an  Agency /LGU,  to  under take  
In f ras t ruc ture  o r  Deve lopment  Pro jec ts  wh ich  may be  en tered  in to  by  Agency/LGU sub jec t  to  
the  requ i rements /cond i t ions  prescr ibed  under  Ru le  10 .  

 
RULE 2  -  GENERAL PROVISIONS 

 
SE C T I O N  2 .1  -  A U T H O R I Z E D  C O N T R A C T I N G  G O V E R N M E N T  A G E N C I E S /UN I T S   
 
The  fo l low ing  a re  au thor ized  to  enter  in to  Cont rac tua l  Ar rangements  under  th is  Ac t  and  these  
Rev ised IRR:  
 

a .  A l l  concerned depar tments ,  bureaus ,  o f f i ces,  commiss ions ,  author i t ies ,  or  agenc ies  o f  the  
na t iona l  government ,  inc lud ing  GOCCs,  GFIs ,  SUCs,  and  LGUs au thor ized  by  law or  by  the i r  
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respec t i ve  char ters  to  under take  In f ras t ruc ture  or  Deve lopment  pro jec ts .  
 
 
SE C T I O N  2 .2   -  EL I G I B L E  T Y P E S  O F  PR O J E C T S   
 
The Cons t ruc t ion ,  rehab i l i ta t ion ,  improvement ,  bet terment ,  expans ion ,  modern iza t ion ,  opera t ion ,  
f inanc ing  and  ma in tenance  o f  the  fo l low ing  types  o f  pro jec ts  wh ich are  norma l l y  f inanced and  
opera ted  by  the  pub l i c  sec to r  wh ich  w i l l  now be  who l l y  o r  par t l y  f inanced,  cons t ruc ted  and  operated 
by  the pr i va te  sec tor ,  inc lud ing  o ther  in f ras t ructure  and  deve lopment  pro jec ts  as  may be  au thor ized 
by  the  appropr ia te  agenc ies ,  may  be  p roposed under  the  p rov is ions  o f  the  Ac t  and  these  Rev ised 
IRR:   
 

a .  H ighways,  inc lud ing  expressway,  roads ,  b r idges ,  in te rchanges ,  tunne ls ,  and  re la ted 
fac i l i t i es ;  

 
b .  Ra i lways  o r  ra i l -based pro jec ts  packaged w i th  commerc ia l  deve lopment  oppor tun i t ies ;  
 
c .  Non- ra i l  based mass  t rans i t  fac i l i t i es ,  nav igab le  in land  waterways  and re la ted  fac i l i t i es ;  
 
d .  Por t  in f ras t ruc tu res  l i ke  p ie rs ,  wharves,  quays ,  s torage ,  hand l ing ,  fe r ry  serv ices  and  re la ted  

fac i l i t i es ;  
 
e .  A i rpor ts ,  a i r  nav iga t ion ,  and  re la ted  fac i l i t i es ;  
 
f .  Power  genera t ion ,  t ransmiss ion ,  sub- t ransmiss ion ,  d is t r ibu t ion ,   and  re la ted  fac i l i t i es ;  
 
g .  Te lecommunica t ions,  backbone ne twork ,  te r res t r ia l  and  sa te l l i te  fac i l i t ies  and  re la ted 

serv ice  fac i l i t i es ;  
 
h .  In format ion  techno logy  ( IT )  and  da ta  base  in f ras t ruc ture ,  inc lud ing  modern iza t ion  o f  IT ,  geo-

spa t ia l  resource  mapp ing  and  cadast ra l  su rvey  for  resource  account ing  and  p lann ing ;  
 
i .  I r r iga t ion  and re la ted  fac i l i t i es ;  
 
j .  Water  supp ly ,  sewerage,  d ra inage,  and  re la ted  fac i l i t i es ;  
 
k .  Educa t ion  and  hea l th  in f ras t ruc ture ;  
 
l .  Land rec lamat ion,  dredg ing  and  o ther  re la ted deve lopment  fac i l i t i es ;  
 
m.  Indust r ia l  and  tour ism esta tes or  townsh ips ,  inc lud ing  re la ted in f ras t ruc ture  fac i l i t i es  and  

u t i l i t i es ;  
 
n .  Government  bu i ld ings ,  hous ing  p ro jec ts ;  
 
o .  Marke ts ,  s laughte rhouses ,  and  re la ted  fac i l i t i es ;  
 
p .  Warehouses  and pos t -harves t  fac i l i t i es ;  
 
q .  Pub l i c  f i sh  por ts  and  f i shponds,  inc lud ing  s to rage and process ing  fac i l i t i es ;  and  
 
r .  Env i ronmenta l  and  so l id  waste  management  re la ted fac i l i t ies  such  as bu t  no t  l im i ted  to 

co l lec t ion  equ ipment ,  compost ing  p lan ts ,  land f i l l  and  t ida l  bar r ie rs ,  among o thers .  
 
SE C T I O N  2 .3   -  L I S T  O F  PR I O R I T Y  PR O J E C T S   
 
Concerned Agenc ies/LGUs are  tasked to  p repare  the i r  in f ras t ruc tu re  or  deve lopment  p rograms and  
to  ident i f y  spec i f i c  p r io r i t y  p ro jec ts  that  may  be  f inanced,  cons t ruc ted ,  opera ted  and  ma in ta ined  by 
the  pr i va te  sec tor  th rough the  Cont rac tua l  Ar rangements  or  schemes au thor ized  under  these 
Rev ised IRR .  THE L IST OF PRIORITY PROJECTS SHALL BE ENDORSED AND SUBMITTED BY 
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THE HEAD OF AGENCY/LGU to the  Approv ing  Body  FOR APPROVAL ,  as  spec i f ied  in  Sect ion  2 .7 .   
 
SE C T I O N   2 .4   -  PU B L I C A T I O N  A N D  N O T I C E  
 
A l l  Agenc ies/LGUs sha l l  p rov ide  w ide  pub l i c i t y  o f  the  L is t  o f  Pr io r i t y  Pro jec ts  proposed for  
imp lementa t ion  under  the Cont rac tua l  Ar rangements  o r  schemes as  au thor ized  under  the  Ac t  and 
these Rev ised  IRR to  keep in teres ted /concerned par t ies  in formed thereo f .   For  th is  purpose ,  a l l  
Agenc ies/LGUs sha l l  cause  the i r  respec t i ve  L is t  o f  Pr io r i t y  Pro jec ts ,  AS APPROVED BY THE 
APPROVING BODY  to  be pub l i shed  a t  leas t  once  every  s ix  (6)  months  in  a  na t iona l  newspaper  o f  
genera l  c i rcu la t ion ,  and  where  app l i cab le ,  in terna t iona l  newspapers  o f  genera l  c i rcu la t ion .  Sa id  L is t  
shou ld  a lso  be  posted cont inuous ly  in  the  webs i te  o f  the  concerned Agency /LGU,  i f  ava i lab le .  
 
SE C T I O N   2 .5   -  R E G I S T R A T I O N  O F  PR O J E C T  PR O P O N E N T S  
 
P ro jec t  Proponents  may  reg is ter  w i th  the  Agency /LGU,  ind ica t ing  wh ich  pro jec ts  are  o f  in teres t  to  
them,  and  fo r  th is  purpose ,  submi t  the i r  company  p ro f i l es  in  the  form AS  p rescr ibed  BY THE 
AGENCY/LGU .   Du ly  reg is te red  Pro jec t  Proponents  sha l l  be  o f f i c ia l l y  no t i f ied  and  fu rn ished by  the  
Agency /LGU a  copy  o f  the l i s t  o f  the i r  respec t i ve  pr io r i t y  pro jec ts  and  cor respond ing  pro jec t  updates  
at  leas t  once every  s ix  (6 )  months .  
 
 
SE C T I O N  2 .6   -  A L L O W A B L E  MO D E S  O F  IM P L E M E N T A T I O N  
 
P ro jec ts  may be  imp lemented  through pub l i c  b idd ing  or  d i rec t  negot ia t ion .   The  d i rec t  negot ia t ion  
mode is  sub jec t  to  cond i t ions  spec i f ied  in  Ru les 9  and  10  hereo f .  
 
SE C T I O N  2 .7   -  A P P R O V A L  O F  T H E  L I S T  O F  PR I O R I T Y  PR O J E C T S  
 
The approva l  o f  THE LIST OF PRIORITY PROJECTS proposed under  th is  Act  sha l l  be  in  accordance 
w i th  the  fo l low ing:  
 

a .  Nat ional  Pro jects  -  The  LIST OF PRIORITY PROJECTS  mus t  be  par t  o f  the  Agency ’s  
deve lopment  p rograms,  and  sha l l  be  approved  as  fo l lows :  

 
i .  THE LIST OF  p ro jec ts  cos t ing  up  to  PhP 300 mi l l i on ,  sha l l  be  submi t ted to  ICC for  

approva l ;  AND
 
i i .  THE L IST OF  p ro jec ts  cos t ing  more  than  PhP 300 mi l l i on ,  sha l l  be  submi t ted  to  the 

NEDA Board  for  approva l  upon the  recommendat ion o f  ICC .  
    

 
b .  Local  Pro jects  -  THE L IST OF PRIORITY PROJECTS  to  be  implemented by  the  LGUs sha l l  

be  submi t ted by  the  concerned LGU for  con f i rmat ion ,  as  fo l lows:  
 
 

i .  to  the  mun ic ipa l  deve lopment  counc i l  fo r   p ro jec ts  cos t ing up to  PhP 20  mi l l i on ;   
 
i i .  to  the   prov inc ia l  deve lopment  counc i l  fo r  those  cos t ing  above  PhP 20  mi l l ion   up  to  PhP 

50  mi l l ion ;  
 
i i i .  to  the  c i t y  deve lopment  counc i l  fo r  those  cos t ing  up  to  PhP 50  mi l l i on ;   
 
i v .  to  the  reg iona l  deve lopment  counc i l  o r ,   in  the   case  o f  Met ro   Man i la  p ro jec ts ,  the 

Reg iona l  Deve lopment  Counc i l  fo r  Met ropo l i tan  Man i la ,  fo r  those  cos t ing  above  PhP 50 
mi l l i on  up  to  PhP 200 mi l l ion ;  and   

 
v .  to  the  ICC fo r  those  cos t ing  above PhP 200 mi l l ion .    

 
F ina l  approva l  o f  THE L IST OF PRIORITY PROJECTS c lass i f ied  under  b . i  to  b . i v  o f  th is  
sec t ion  i s  ves ted  on  the  Loca l  Sanggun ians  PURSUANT TO APPLICABLE  p rov is ionS  o f  the  

6 
 



Proposed Amendments to the BOT Law Implementing Rules & Regulations 

PROPOSED AMENDMENTS 
(Legend:  deleted prov is ions ,  PROPOSED PROVISIONS )  

Loca l  Government  Code.  
 
 
SE C T I O N  2 .8   -  D E T A I L E D  GU I D E L I N E S  F O R  T H E  A P P R O V A L  O F  T H E  L I S T  O F  PR I O R I T Y  PR O J E C T S

  
 
The Approv ing  Body  sha l l ,  f rom t ime to  t ime,  p rescr ibe  or  rev ise  de ta i led  gu ide l ines on the  process 
and  p rocedures  for  the approva l  o f   THE L IST OF PRIORITY PROJECTS as  we l l  as  the 
requ i rements  to  be submi t ted  in  suppor t  thereof ,  p rov ided  that  the  same are  cons is ten t  w i th  the  Act  
and  these  Rev ised  IRR.  
 
 
   
 
SE C T I O N  2 .9   -  PR E S I D E N T I A L  A P P R O V A L ,  WH E N  RE Q U I R E D  
 
P ro jec ts  under taken  through the  BUILD-OWN-AND-OPERATE (BOO )  scheme or  th rough Cont rac tua l  
Ar rangements  o r  schemes o ther  than  those  de f ined under  Sec t ion  2 OF THE ACT AND SECTION  1 .3  
( f )  o f  these Rev ised  IRR sha l l  requ i re  Pres iden t ia l  approva l .   For  th is  purpose ,  the  Head o f  
Agency /LGU sha l l  submi t  the  proposed p ro jec t  to  the  NEDA Board  through the  ICC,  FOLLOWING 
THE GUIDELINES OF THE ICC ,  wh ich sha l l  eva luate  the  proposa l  and  forward  i t s  recommendat ions  
to  the  Pres iden t .  However ,  such  pro jects  sha l l  be  deemed to  have  been approved by  the  Pres ident  
when approved a t  a  NEDA Board  meet ing  p res ided over  by  the  Pres ident .  
SE C T I O N  2 .10   -  D E A D L I N E  F O R  A P P R O V A L  O F  T H E  L I S T  O F  PR I O R I T Y  PR O J E C T S  
 
The Approv ing  Body  sha l l  ac t  on  the  L IST  OF PRIORITY PROJECTS wi th in  th i r t y  (30)  WORKING  
days  upon sa t i s fac tory  compl iance  by  the  concerned Agency/LGU wi th  the  requ i rements  o f  the  
Approv ing  Body .  Fa i lu re  o f  the  Approv ing  Body  to  ac t  on the   L IST OF PRIORITY PROJECTS wi th in  
the  spec i f ied  per iod  sha l l  be  deemed an approva l  thereo f  and  the  concerned Agency/LGU may 
p roceed w i th  the   PUBLICATION OF THE L IST OF PRIORITY PROJECTS .  Such  approva l ,  however ,  
sha l l  be  va l id  on ly  fo r  a  per iod o f  TWENTY-FOUR (  24)  months f rom the  i ssuance o f  the approva l  
un less  the  inv i ta t ion  to  pre -qua l i f y  and to  b id  has  been issued;  p rov ided ,  tha t  the  Approv ing  Body  
sha l l  i ssue  a  wr i t ten  no t i ce  o f  approva l  o r  d isapprova l  upon the  wr i t ten  reques t  fo r  ex tens ion  by  the  
Agency /LGU,  wh ich  must  be  f i l ed  w i th in  TWENTY-FOUR (  24)  months  f rom the  i ssuance o f  such  
approva l .   
 
AGENCIES/LGUS MAY SUBMIT  A REVISED L IST OF PRIORITY PROJECTS ANNUALLY FOR 
APPROVAL OF THE APPROVING BODY IF  THEY DEEM THAT CHANGES SHOULD BE MADE IN 
SAID L IST.  
 
 

RULE 3  -  THE BOT PRE-QUALIFICATION,  BIDS,  AND AWARDS COMMITTEE 
 
SE C T I O N  3 .1   -  C O M P O S I T I O N 
 
The Head o f  the Agency/LGU sha l l  c reate  a  BOT Pre-qua l i f i ca t ion ,  B ids and  Awards  Commi t tee  
(PBAC)  composed o f  the fo l low ing :  
 

a .  A t  least  a  th i rd  rank ing  regu lar  o f f i c ia l  o f  the  Agency /LGU -  Cha i rman 
 

b .  A  lega l  o f f i cer  -  Member -Secre tary  
 

c .  One (1)  techn ica l  o f f i cer  knowledgeable  w i th  the  techn ica l  aspec ts  or  requ i rements  o f  the  
p ro jec t ,  du ly  des igna ted  by  the  Head o f  Agency /LGU concerned on  a  pro ject - to -pro ject  bas is  
-  Member  (prov is iona l )   
 

d .  One (1)  techn ica l  o f f i cer   knowledgeab le  w i th  aspec ts  o r  requ i rements  o f  the  p ro jec t  f rom 
a  concerned regu la tory  body ,  when app l i cab le ,  to  be  inv i ted  by  the  Agency/LGU concerned 
on  a  pro ject - to -pro ject  bas is .  -  Member  (prov is iona l  and non-vo t ing)  
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e .  An  o f f i cer  knowledgeab le  in  f inance -  Member  
 

f .  An  o f f i cer  knowledgeab le  in  management /opera t ion  o f  the  p ro ject  -  Member  
 

g .  Two (2)  represen ta t i ves f rom the  pr i va te  sec tor :  one  f rom du ly  recogn ized  Cont rac to rs  
assoc ia t ions ;  and  the  o ther  f rom e i ther  the  fac i l i t y  users ,  or  du ly  recogn ized  account ing 
assoc ia t ions .  -  Observers  (non-vo t ing)  
 

h .  A  represen ta t i ve  f rom the Commiss ion  on  Aud i t  -  Observer  (non-vo t ing)  
 

 
     
 I .  One (1)  represen ta t i ve  f rom the  loca l  D ILG o f f i ce ,  fo r  LGU pro jec ts  -  Observer  (non-vot ing)  
     
Observers  w i l l  be  no t i f i ed  a t  leas t  two (2)  ca lendar  days  be fo re  the  fo l low ing  s tages :  pre-b id  
con ference ,  open ing  o f  b ids ,  eva lua t ion  o f  b ids ,  con t rac t  award,  and  spec ia l  meet ings o f  the  
PBAC.  The absence o f  observers  w i l l  no t  nu l l i f y  the  PBAC proceed ings ,  p rov ided  that  they  have  
been du ly  inv i ted  in  wr i t i ng .  
   

SE C T I O N  3 .2   -  R E S P O N S I B I L I T Y  O F  T H E  PBAC 
 
The  PBAC here in  created  sha l l  be  respons ib le  for  a l l  aspec ts  o f  the  p re-b idd ing  and  b idd ing  p rocess  
in  the  case  o f  so l i c i ted  proposa ls ,  and fo r  the  compara t i ve  b idd ing  process  (o therw ise  known as  the 
“Swiss  Cha l lenge“ ) ,  in  the  case  o f  Unso l i c i ted  Proposa ls ,  inc lud ing ,  among o thers ,  the  prepara t ion 
o f  the  b idd ing / tender  documents ,  pub l i ca t ion  o f  the  inv i ta t ion  to  pre-qua l i f y  and  b id ,  pre-
qua l i f i ca t ion  o f  prospect i ve  b idders ,  conduct  o f  pre -b id  con fe rences  and i ssuance o f  supp lementa l  
no t i ces,  in terp re ta t ion  o f  the  ru les  regard ing  the  b idd ing ,  the conduc t  o f  b idd ing ,  eva luat ion  o f  b ids ,  
reso lu t ion  o f  d isputes  between b idders ,  and  recommendat ion for  the  accep tance  o f  the  b id  and /o r  
fo r  the  award o f  the  pro jec t .  
 
SE C T I O N  3 .3   -  Q U O R U M  
 
A  quorum o f  the  PBAC sha l l  be  composed o f  a  s imp le  majo r i t y  o f  a l l  vo t ing  members  o f  the  
Commi t tee.   The Cha i rman sha l l  vo te  on ly  in  case o f  a  t ie .  
 
 

RULE 4 - BID/TENDER DOCUMENTS 
 
SE C T I O N  4 .1   -  B I D /TE N D E R  D O C U M E N T S  
 
The  Agency/LGU concerned sha l l  p repare  the  b id / tender  documents ,  wh ich  sha l l  inc lude  the  
fo l low ing:  
 

a .  “ Ins t ruc t ions  to  B idders” ;  
 
b .  “M in imum Des ign ,  Per fo rmance Standards/Spec i f i ca t ions,  and  Economic  Parameters”  such  

as  d iscount  ra te ,  in f la t ion  fac to r  and  fore ign  exchange ra te ,  where  app l i cab le ,  among 
o thers ;  

 
c .  “Dra f t  Cont rac t ”  re f lec t ing  the  con t rac tua l  ar rangement  under  wh ich  the  p ro jec t  sha l l  be  

under taken,  and  the respec t i ve  under tak ings  o f  the  con t ract ing  par t ies ,  among o thers ;  
 
d .  “B id  Form”  re f lec t ing  the  requ i red in format ion  to  proper ly  eva lua te  the  b id  proposa l ;  
 
e .  fo rms o f  b id  and  per formance secur i t i es ;   
 
f .  cu r ren t  app l icab le  ru les  and  regu la t ions  o f  the  BSP;  and  
 
g .  o ther  documents  as  may be  deemed necessary  by the  Agency /LGU concerned.  

 

8 
 



Proposed Amendments to the BOT Law Implementing Rules & Regulations 

PROPOSED AMENDMENTS 
(Legend:  deleted prov is ions ,  PROPOSED PROVISIONS )  

SE C T I O N  4 .2   -  IN S T R U C T I O N S  T O  B I D D E R S    
 
The  ins t ruc t ions  to  b idders ,  wh ich  es tab l i sh  the  ru les  o f  the  b idd ing,  sha l l  be  c lear ,  comprehens ive 
and  fa i r  to  a l l  b idders  and  sha l l ,  as  fa r  as  necessary  and p ract i cab le ,  inc lude  the fo l low ing  
in fo rmat ion :  
 

a .  Genera l  descr ip t ion  and ob jec t i ves  o f  the  pro jec t ,  i nc lud ing a  s ta tement  tha t  the  pro jec t  
sha l l  be  proposed under  Repub l i c  Act  No.  6957,  as  amended by  Repub l i c  Ac t  No.  7718 and 
these Rev ised  IRR;  

 
b .  Cont rac tua l  a r rangement  under  wh ich  the  p ro jec t  sha l l  be  under taken;  
 
c .  B id  submiss ion  procedures  and  requ i rements ,  wh ich sha l l  i nc lude  in format ion on  the  manner  

o f  b id  submiss ion ,  the  number  o f  cop ies  o f  b id  p roposa l  to  be  submi t ted,  where  the  b ids  a re  
to  be  submi t ted ,  the  dead l ine  for  the  submiss ion  o f  b ids ,  permiss ib le  mode o f  t ransmiss ion  
o f  b id  proposa ls ,  e tc . ;   

 
d .  Inves tment  Incen t i ves  and  Government  Under tak ings  under  Ru le  13;   
 
e .  B id  secur i t y  and  b id  secur i t y  va l id i t y  per iod ;  
 

f .  M i les tones ;  
 
g .  Method  and c r i te r ia  fo r  the  eva lua t ion  o f  the  techn ica l  component  o f  the  b ids ;   
 
h .  Parameters  and  cr i te r ia  fo r  eva luat ion o f  f inanc ia l  component  o f  the  b ids ;   

 
Any  one  o r  more  o f  the fo l low ing c r i te r ia  may  be used in  the eva lua t ion  o f  the  f inanc ia l  
component  o f  the  b id  fo r  de termin ing  the  most  advantageous b id  for  the  Government :  
 
i .  Lowest  proposed to l l ,  fee ,  ren ta l  o r  charge a t  the  s tar t  o f  p ro jec t  opera t ion ,  i f  a  pre-

agreed parametr i c  ta r i f f  ad jus tment  fo rmu la  i s  prescr ibed  in  the  b id  document ;   
 
i i .  Lowes t  presen t  va lue  o f  p roposed to l ls ,  fees ,  ren ta ls  and  o ther  charges  for  the  per iod 

covered  by  the  con t rac t ;    
 
i i i .  Lowest  p resent  va lue  o f  government  subs idy  to  be  p rov ided fo r  the  per iod  covered  by 

the  con t ract ;     
 
i v .  H ighes t  presen t  va lue o f  p roposed payments  to  Government ,  such  as:  concess ion  fees,  

lease / ren ta l  payments ,  f i xed /guaranteed payments ,  and /or  var iab le  
payments /percentage  shares  o f  revenue for  the per iod  covered  by  the cont ract ;  o r  

 
v .  Any  o ther  appropr ia te  f inanc ia l  b id  parameter  as  may be   DEEMED NECESSARY BY 

THE AGENCY/LGU .
 
 

i .  M in imum amount  o f  equ i ty  as  MAY BE  p rescr ibed   BY THE AGENCY/LGU .  
 

j .  Formu la  and  appropr ia te  ind ices  to  be  used  in  the  ad jus tments  o f  to l l s / fees / ren ta ls /charges ,  
when app l i cab le .  Sa id  formu la  sha l l  take  in to  account  the  reasonab leness o f  the  same to  
users  o f  the  p ro jec t / fac i l i t y  under  b idd ing ;  

 
k .  Requ i rements  o f  concerned regu la tory  bod ies,  such  as ,  but  not  l im i ted  to :  the  Depar tment  o f  

Env i ronment  and  Natura l  Resources  (DENR) ,  fo r  the  i ssuance  o f  an  Env i ronmenta l  
Compl iance  Cer t i f i ca te  (ECC) ;  Nat iona l  Water  Resources  Board (NWRB) ,  fo r  the  i ssuance  o f  
the  Water  Permi t ;  the  PCAB,  for  the reg is t ra t ion  requ i rements  o f  Cont rac to rs ;  and ,  the  To l l  
Regu la to ry  Board  (TRB) ,  fo r  the  rev iew o f  to l l  ra tes  and  ad jus tment  fo rmu la  fo r  Negot ia ted 
Cont rac ts .   
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l .  Cur rent  ru les  and regu la t ions  o f  the  BSP;  
 
m.  Revenue shar ing  ar rangements ,  i f  any;  
 
n .  Expec ted  commiss ion ing da te ;  and  
 
o .  Na t iona l i t y  and  ownersh ip  requ i rements  as ,  requ i red  by  law.   

 
SE C T I O N  4 .3  -  M I N I M U M  DE S I G N S ,  PE R F O R M A N C E  ST A N D A R D S /SP E C I F I C A T I O N S  A N D  EC O N O M I C  

PA R A M E T E R S 
 
M in imum des ign  and  per fo rmance s tandards/spec i f i ca t ions ,  inc lud ing  appropr ia te  env i ronmenta l  
s tandards  as p rescr ibed  by  the  DENR,  sha l l  be  c lear ly  de f ined and  sha l l  re fer  more  to  the  des i red  
quant i t y  and qua l i t y  o f  the  ou tpu ts  o f  the  fac i l i t y  and  shou ld  s ta te  tha t  non-con formi ty  w i th  any  o f  
these  min imum requ i rements  sha l l  render  the  b ids  as  non- respons ive .   L ikewise ,  fo r  the  purpose  o f  
eva luat ing b ids ,  the  fo l low ing economic  parameters ,  among o thers ,  sha l l  be  p rescr ibed:  
 

a .  D iscount  ra te ,  fo re ign  exchange ra te  and  in f la t ion  fac tor .  
 
b .  Max imum per iod  o f  pro jec t  Cons t ruc t ion .  
 
c .  F ixed term fo r  pro jec t  operat ion and  co l lec t ion  o f  the  proposed to l l s / fees / renta ls /charges ,  i f  

app l i cab le .   
 
d .  Formu la  and p r i ce  ind ices  to  be  used  in  the  ad jus tments  o f  to l l s / fees / renta ls /charges ,  i f  

app l i cab le .  
 
e .  M in imum per iod  o f  repayment ,  i f  app l i cab le .  
 
f .  Revenue Share o f  the  Implement ing Agency /LGU,  i f  app l i cab le .   
 
g.  M in imum amount  o f  equ i ty  ;  and  
 
h .  Cur rent  ru les  and regu la t ions  o f  the  BSP.  

 
SE C T I O N  4 .4   -  D R A F T  CO N T R A C T  
 
THE AGENCY/LGU SHALL BE RESPONSIBLE IN ENSURING THE CONSISTENCY OF THE DRAFT 
CONTRACT WITH THE PARAMETERS,  INCLUDING TERMS AND CONDIT IONS ON THE BOT 
PROJECTS.  
 
The dra f t  con t rac t  shou ld  c lear ly  de f ine  the  bas ic  and  lega l  re la t ionsh ip  be tween the  par t ies  and 
the i r  r igh ts  and  respons ib i l i t i es  inc lud ing  the  spec i f i c  Government  Under tak ings  to  be  p rov ided  by  
the  Agency /LGU re la t i ve  to  the  pro jec t .  The  dra f t  con t rac t  sha l l  have  the  fo l low ing  mandatory  terms 
or  cond i t ions:    
 

a .  spec i f i c  con t rac tua l  ar rangement ,  te rm,  and  scope o f  work ;   
 
b .  p ro jec t  techn ica l  spec i f i ca t ions  and system features;   
 
c .  imp lementa t ion  mi les tones  inc lud ing  those  for  secur ing  o ther  approva ls ,  p ro jec t  comple t ion  

da te ;   
 
d .  cos t  recovery  scheme v ia  proposed to l l s ,  fees ,  ren ta ls  and  charges ,  as  the  case  may be ;   
 
e .  l i qu idated damages as  con templa ted  under  Sec t ion  12 .14 ;   
 
f .  per formance and  war ran ty  bonds  con templa ted  under  Sec t ions  12 .8  and 12.9 ;   
 
g .  m in imum insurance  coverage as  fo l lows :  Cont rac tors ’  a l l  r i sk ,  motor  veh ic le ,  workmen ’s  
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compensat ion ,  and  th i rd  par ty  l i ab i l i t y  fo r  the  pro jec t  inc lud ing comprehens ive  genera l  
l i ab i l i t y  insurance;   

 
h .  acceptance tes ts  and  p rocedures ;   
 
i .  war ranty   per iod  and  p rocedures  (a f te r  t rans fer ) ;   
 
j .  g rounds for  and  e f fec ts  o f  con t rac t  te rmina t ion  inc lud ing  modes  fo r  se t t l ing  d ispu tes;   
 
k .  the  manner  and  procedures  for  the  reso lu t ion  o f  war ranty  aga inst  cor rupt ion,  and   
 
l .  compl iance  w i th  a l l  o ther  app l i cab le  laws ,  ru les ,  and  regu la t ions .  

 
 

RULE 5  -  QUALIF ICATION OF BIDDERS 
 
SE C T I O N  5 .1   -  WH O  MA Y  PA R T I C I P A T E  
 
Any  ind iv idua l ,  par tnersh ip ,  corpora t ion  or  f i rm,  whether  loca l  o r  fo re ign ,  inc lud ing jo in t  ven ture  or  
consor t ia  o f  loca l ,  fo re ign  o r  loca l  and  fo re ign  f i rms,  sub jec t  to  the  l im i ts  here in  se t ,  may  par t i c ipa te  
o r  app ly  fo r  p re-  or  s imu l taneous  qua l i f i ca t ion  for  p ro jec ts  covered  under  the  prov is ions  o f  the  Act  
and  these  Rev ised  IRR.  
 
SE C T I O N  5 .2   -  PU B L I C A T I O N  O F  IN V I T A T I O N  T O  PR E- Q U A L I F Y  A N D  B I D  
 
THE PUBLICATION OF INVITATION TO PRE-QUALIFY AND BID FOR A PARTICULAR PROJECT 
SHALL NOT BE MADE UNLESS THE HEAD OF THE AGENCY/LGU HAS APPROVED THE BID 
DOCUMENTS AND DRAFT CONTRACT AS PRESCRIBED UNDER RULE 4  OF THESE REVISED IRR.   
 
The Head o f  the Agency /LGU concerned sha l l ,  a f te r  ob ta in ing  approva l  fo r  the  LIST OF PRIORITY 
PROJECTS ,  fo r thw i th  cause  to  be  pub l i shed,  once  every  week fo r  th ree  (3 )  consecut ive  weeks ,  in  
a t  leas t  two  (2 )  newspapers  o f  genera l  c i rcu la t ion  and  in  a t  leas t  one  (1)  loca l  newspaper  o f  genera l  
c i rcu la t ion  in  the  reg ion ,  p rov ince ,  c i ty  o r  mun ic ipa l i t y  in  wh ich the  pro jects  a re  to  be imp lemented ,  
a  no t i ce  inv i t ing  a l l  p rospec t i ve  in f ras t ruc ture  or  deve lopment  Pro jec t   Proponents  to  pre -qua l i f y  and  
b id  for  the  pro jects  so  approved.  Sa id  inv i ta t ion  shou ld  a lso  be pos ted  con t inuous ly  in  the  webs i te  
o f  the  Agency /LGU concerned ,  i f  ava i lab le ,  dur ing  the  per iod  s ta ted above .  For  pro jec ts  cos t ing a t  
leas t  US$ 10  mi l l i on ,  the  inv i ta t ion  may a lso  be  pub l i shed in  a t  leas t  one  (1)  in te rna t iona l  
pub l i ca t ion .   L ikewise ,  the  Agency /LGU concerned sha l l  i ssue o f f i c ia l  no t i f i ca t ion  o f  the  same to  
Pro jec t  Proponents  reg is te red  w i th  them.    
 
The pub l i shed  Inv i ta t ion  to  Pre-qua l i f y  and  B id  sha l l  con ta in  in format ion ,  among o thers ,  whether  the 
Cont rac tor  to  be  employed  to  under take  the  Cons t ruc t ion  works  needs  to  be  pre- iden t i f i ed  fo r  pre-
qua l i f i ca t ion  purposes or  no t .   
 
SE C T I O N  5 .3   -  PE R I O D  T O  PR E P A R E  PR E- Q U A L I F I C A T I O N  D O C U M E N T S   
 
The  Agency /LGU concerned sha l l  a l low prospect i ve  b idders  a t  leas t  FIFTEEN  (  15 )  WORKING  days  
f rom the las t  da te  o f  pub l i ca t ion  o f  the  Inv i ta t ion  to  Pre-qua l i f y  and B id  to  p repare the i r  respect i ve  
p re-qua l i f i ca t ion  documents .   For  p ro jec ts  cos t ing  a t  least  PhP 300 mi l l ion ,  the  per iod  o f  prepara t ion 
sha l l  a t  least  be  THIRTY  (  30 )  WORKING  days  f rom the  las t  da te  o f  pub l i ca t ion  o f  the  Inv i ta t ion  to  
Pre-qua l i f y  and  B id .   In  any  event ,  the  dead l ine  for  submiss ion  o f  pre-qua l i f i ca t ion  s ta tements  sha l l  
be  ind ica ted  in  the  pub l i shed  Inv i ta t ion  to  Pre-qua l i f y  and  B id .  
 
SE C T I O N  5 .4   -  PR E- Q U A L I F I C A T I O N  RE Q U I R E M E N T S  
 
IN  FORMULATING THE PRE-QUALIF ICATION REQUIREMENTS,  THE AGENCY/LGU SHALL 
ENSURE THAT SAID REQUIREMENTS ARE CONSISTENT WITH APPLICABLE LAWS,  RULES AND 
REGULATIONS.    
 
To  pre-qua l i fy ,  a  p rospect ive  Pro ject  Proponent  mus t  comply  w i th  the  fo l low ing  requ i rements :  
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a .  Lega l  Requ i rements   

 
i .  For  pro jec ts  to  be  imp lemented  under  the  BOT scheme whose  opera t ions  requ i re  a  

pub l i c  u t i l i t y  F ranch ise ,  the  p rospec t i ve  Pro ject  Proponent  and the  Fac i l i t y  Opera to r  
mus t  be  F i l ip inos  or ,  i f  co rpora t ions ,  mus t  be  du ly  reg is tered w i th  the  Secur i t ies  and 
Exchange Commiss ion  (SEC)  and  owned up  to  a t  leas t  s ix ty  percent  (60%)  by  F i l ip inos .   
For  pro jec ts  o ther  than  these ,  the  prospec t ive  Pro jec t  Proponent  sha l l  comply  w i th  the 
na t iona l i t y  and  ownersh ip  requ i rements  under  the  Const i tu t ion  and  o ther  app l i cab le  laws 

 
i i .  For  pro jec ts  to  be  imp lemented  through a  scheme o ther  than  the  BOT and  requ i r ing  a  

pub l i c  u t i l i t y  F ranch ise ,  the  Fac i l i t y  Opera to r  must  be  a  F i l ip ino  o r ,  i f  a  corpora t ion ,  
mus t  be  du ly  reg is tered  w i th  the  Secur i t ies  and  Exchange Commiss ion  (SEC)  and  owned 
up  to  a t  leas t  s i x ty  percent  (60%)  by  F i l i p inos .   

 
Cons is tent  w i th  ex is t ing  laws ,  the Pro jec t  Proponent  may  be  the  opera tor  bu t  i t  may  be 
a l lowed to  en ter  in to  a  management  con t ract  w i th  another  en t i t y ,  who may be  100% 
fore ign owned,  fo r  the day  to  day  opera t ion  o f  the  fac i l i t y ,  p rov ided  that  the  Pro jec t  
Proponent  w i l l  assume a l l  a t tendant  l iab i l i t i es  o f  the  opera to r .  

 
i i i .  In  case  the  p rospec t i ve  Pro jec t  Proponent  i s  a  jo in t  ven ture  o r  consor t ium,  the  members 

o r  par t i c ipants  thereo f  sha l l  a l ready  be  d isc losed  dur ing  the  pre -qua l i f i ca t ion  s tage  and 
sha l l  undergo  pre-qua l i f i ca t ion .  Fur ther ,  the  members  or  par t i c ipants  thereo f  sha l l  
execu te  an under tak ing in  favor  o f  the  Agency /LGU tha t  i f  awarded  the  con t rac t ,  they  
sha l l  b ind  themse lves to  be  jo in t l y  and  severa l l y  l iab le  for  the ob l iga t ions o f  the  Pro jec t  
Proponent  under  the  con t rac t .    

 
However ,  i f  members  o f  the  jo in t  ven ture  o r  consor t ium organ ize  themse lves  as  a  
corpora t ion  reg is te red  under  Ph i l ipp ine  laws,  such corpora t ion  sha l l  execute  such  an  
under tak ing  b ind ing  i t se l f  to  be  l iab le  for  the  ob l iga t ions  o f  the Pro jec t  Proponent  under  
the  con t rac t ,  wh ich  sha l l  subs t i tu te  or  be  in  l i eu  o f  the  under tak ing submi t ted by  the 
members  or  par t i c ipan ts  o f  the  jo in t  ven ture  or  consor t ium.  

 
i v .  For  p ro jec ts  to  be  opera ted by  the  Pro jec t  Proponent  i t se l f  o r  owned by the  Pro jec t  

Proponent  bu t  operated  th rough a  Fac i l i t y  Opera to r  where  operat ion  o f  the  fac i l i t y  does 
no t  requ i re  a  pub l i c  u t i l i t y  F ranch ise,  the  Pro jec t  Proponent  or  the  Fac i l i t y  Opera tor  may  
be  F i l ip ino  o r  fo re ign-owned.   

    
v .  For  purposes o f  pre-qua l i f i ca t ion ,  the  Cont rac tor  proposed to  be engaged by  the  Pro jec t  

Proponent  to  under take the  Const ruc t ion  o f  the  pro jec t  mus t  be  du ly  l i censed and  
accred i ted  by  the  PCAB,  in  the  case  o f  a  F i l ip ino  Cont rac to r ,  o r  by  an  equ iva len t  
accred i ta t ion  ins t i tu t ion  in  the  Cont rac to r ’ s  count ry  o f  o r ig in ,  in  the  case  o f  a  fore ign  
Cont rac tor .   Once  the  Pro jec t  Proponent  i s  awarded the  pro jec t ,  such  fore ign  Cont ractor  
mus t  secure  a  l i cense  and accred i ta t ion  f rom the  PCAB.   

 
b .  Exper ience  o r  T rack  Record  -  The  prospec t i ve  Pro ject  Proponent  mus t  possess  adequate  

exper ience  in  te rms o f  the  fo l low ing :  
 

i .  F i rm Exper ience  -  By i t se l f  o r  th rough the member - f i rms  in  case o f  a  jo in t  
ven ture /consor t ium or  th rough a  Cont rac tor (s )  wh ich  the  prospec t i ve  Pro ject  Proponent  
may  have  engaged for  the  p ro jec t ,  the  prospec t i ve  Pro ject  Proponent  and/or  i t s  
Cont rac tor (s)  mus t  have  success fu l l y  under taken a  pro jec t (s)  s im i la r  or  re la ted to  the 
sub jec t  in f ras t ructure /deve lopment  pro jec t  to  be  b id .  The  ind iv idua l  f i rms  and /o r  the i r  
Cont rac tor (s)  may  ind iv idua l l y  spec ia l i ze  on  any  o r  severa l  phases  o f  the  p ro jec t (s) .  A 
jo in t  venture /consor t ium proponent  sha l l  be  eva lua ted  based on  the  ind iv idua l  o r  
co l lec t i ve  exper ience o f  the  member - f i rms  o f  the jo in t  ven tu re /consor t ium and o f  the  
Cont rac tor (s)  that  i t  has engaged for  the  pro ject .  

 
For  purposes  o f  the  above ,  jo in t  ventures /consor t ia  sha l l  submi t  as  par t  o f  the i r  p re-
qua l i f i ca t ion  s ta tement  a  bus iness  p lan  wh ich  sha l l ,  among o thers ,  iden t i f y  the i r  
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members  and  the i r  Cont rac tor (s ) ,  i f  the  exper ience  o f  the i r  Cont rac tor (s)  are  necessary  
for  the  determina t ion  o f  the  capac i ty  o f  the  jo in t  ven ture /consor t ium to  under take  the 
p ro jec t  and  the  descr ip t ion  o f  the  respec t i ve  ro les  sa id  members  and  Cont rac tors ,  i f  
necessary ,  sha l l  p lay  or  under take  in  the  pro jec t .   I f  undec ided  on  a  spec i f i c  Cont rac tor ,  
the  prospec t ive  Pro jec t  Proponent  may  submi t  a  shor t  l i s t  o f  Cont rac tors  f rom among 
wh ich  i t  w i l l  se lec t  the  f ina l  Cont racto r .   Shor t  l i s ted  Cont racto rs  a re  requ i red  to  submi t  
a  s ta tement  ind ica t ing  w i l l i ngness to  par t i c ipa te  in  the  p ro jec t  and  capac i ty  to  under take  
the  requ i rements  o f  the  pro ject .  The  bus iness  p lan sha l l  d isc lose  wh ich  o f  the  members 
o f  the  jo in t  ven ture /consor t ium sha l l  be  the  lead  member  the  f inanc ing a rm,  and /or  
Fac i l i t y  Opera tor (s ) ,  and  the  Cont rac to r (s)  i f  requ i red  to  be  pre- iden t i f ied  as p rescr ibed 
in  the  pub l i shed  Inv i ta t ion  to  Pre-qua l i f y  and  B id  o r  i f  the  qua l i f i ca t ions /exper ience  o f  
the i r  Cont rac to r (s)  are  necessary  for  the  determina t ion  o f  the  capac i ty  o f  the  jo in t  
ven ture /consor t ium to  under take  the pro jec t .  

 
i i .  Key Personne l  Exper ience  -  The  key personne l  o f  the  prospec t i ve  Pro ject  Proponent  

and /o r  i t s  Cont rac tor (s)  mus t  have  su f f i c ien t  exper ience in  the  re levan t  aspect  o f  
schemes s imi la r  or  re la ted  to  the  sub jec t  pro jec t ,  as  spec i f ied  by  the Agency/LGU.  

 
c .  F inanc ia l  Capab i l i t y  -  The  prospec t i ve  Pro jec t  Proponent  must  have  adequate  capab i l i t y  to  

sus ta in  the  f inanc ing  requ i rements  for  the  deta i led  eng ineer ing  des ign,  Const ruc t ion  and /o r  
opera t ion  and  ma in tenance  phases  o f  the  pro jec t ,  as  the case may be.   

 
The  Agency /LGU concerned sha l l  de te rmine  on  a  p ro jec t - to -pro ject  bas is ,  and  be fore  p re-
qua l i f i ca t ion ,  the  min imum amount  o f  equ i ty  needed.   In  add i t ion ,  the  Agency /LGU wi l l  
i n form the  proponents  o f  the  min imum debt -equ i ty  ra t io  requ i red  by  the  BSP fo r  pro jec ts  to  
be  f inanced by  fore ign  loans .    
 
For  purposes o f  pre-qua l i f i ca t ion ,  th is  capab i l i t y  sha l l  be  measured in  te rms o f  proo f  o f  the  
ab i l i t y  o f  the  p rospec t i ve  Pro jec t  Proponen t  and /o r  the  consor t ium to  prov ide :  
 
i .  Equ i ty  

 
(a)  a  min imum amount  o f  equ i ty  to  the  p ro jec t  measured  in  te rms o f  the  ne t  wor th  o f  the  

company ,  or  in  the  case o f  jo in t  ventures  or  consor t ia ,  the  combined  net  wor th  o f  
members ,  o r   

 
(b )  a  set -as ide  depos i t  equ iva len t  to  the  min imum equ i ty  requ i red   

 
i i .  Debt  
 

A  le t te r  tes t imon ia l  f rom a  domest ic  un iversa l /commerc ia l  bank o r  an  in terna t iona l  bank 
w i th  a  subs id ia ry /branch  in  the Ph i l i pp ines  or  any in terna t iona l  bank  recogn ized  by  the 
BSP a t tes t ing  tha t  the  p rospec t i ve  Pro jec t  Proponent  and/or  members  o f  the  consor t ium 
are  bank ing  w i th  them,  and  tha t  they  a re  in  good f inanc ia l  s tand ing  and /or  a re  qua l i f i ed  
to  ob ta in  c red i t  accommodat ions  f rom such  banks to  f inance the pro jec t .    

 
The  Agency/LGU,  through i t s  PBAC,  sha l l  comple te  the  eva lua t ion  o f  the  p re-qua l i f i ca t ion  
documents  o f  the  prospec t i ve  Pro ject  Proponents  w i th in  th i r t y  (30)  ca lendar  days .  

 
SE C T I O N  5 .5   -  PR E- Q U A L I F I E D  A N D  D I S Q U A L I F I E D  PR O P O N E N T S  
 
The  Agency/LGU,  through i t s  PBAC,  sha l l ,  w i th in  a  per iod  o f  th i r t y  (30)  ca lendar  days  a f ter  the  
dead l ine  se t  fo r  the submiss ion o f  the pre-qua l i f i ca t ion  documents ,  de termine  which  among 
prospec t i ve  p roponents  a re  "pre-qua l i f i ed"  or  "d isqua l i f ied” .   Accord ing ly ,  the  PBAC sha l l  du ly  
in form the  prospec t i ve  Pro ject  Proponents  who have  been pre -qua l i f ied  w i th in  seven (7 )  ca lendar  
days  a f ter  approva l  thereo f .   D isqua l i f i ed  proponents  sha l l  l i kew ise  be  in formed s ta t ing  there in  the 
g rounds  for  the i r  d isqua l i f i ca t ion  w i th in  the  same per iod .  Those  d isqua l i f i ed  may appea l  the 
d isqua l i f i ca t ion  w i th in  SEVEN  (  7 )  work ing  days  f rom rece ip t  o f  the  no t i ce  o f  d isqua l i f i ca t ion  to  the 
Head o f  Agency  in  the  case  o f  nat iona l  pro jec ts ,  o r  the  Head o f  the DILG  un i t  concerned or  h is  
au thor ized  representa t i ve ,  i n  the  case  o f  loca l  pro jec ts .   
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The  b idd ing  p rocess  w i l l  be  suspended wh i le  the  appea l  i s  be ing  eva luated.  The Head o f  Agency  or  
Head o f  the  DILG un i t  concerned or  h is  au thor ized representa t ive ,  as  the  case  may be ,  sha l l  ac t  on 
the  appea l  w i th in   THIRTY  (  30 )  work ing  days f rom rece ip t  o f  the  appea l  and  upon f i l ing  o f  a  non-
re fundab le  appea l  fee  in  an  amount  equ iva len t  to  no  less than  ONE-TENTH  o f  one  percen t  (0 .  1%)  
o f  the  Pro ject  Cos t .  The  dec is ion  o f  the  Head o f  Agency  o f  Head o f  the  DILG un i t  concerned or  h is  
au thor ized  representa t i ve  on  the  appeal  sha l l  be  f ina l  and  immedia te ly  executo ry .  
 
SE C T I O N  5 .6   -  I S S U A N C E  O F  T E N D E R  D O C U M E N T S   
 
The Agency /LGU concerned sha l l  make ava i lab le  the  re la ted  b id  documents  to  a l l  p re-qua l i f i ed 
b idders  as  soon as  p rac t icab le  to  prov ide  respec t i ve  b idders  ample  t ime to  examine the  same and to  
p repare the i r  respec t i ve  b ids  pr io r  to  the  da te  o f  open ing o f  b ids .  
 
SE C T I O N  5 .7   -  S I M U L T A N E O U S  QU A L I F I C A T I O N   
 
In  the ex igency  o f  serv ice ,  the  Agency/LGU Head may opt  to  do  a  s imu l taneous  qua l i f i ca t ion  ins tead  
o f  a  p re -qua l i f i ca t ion  o f  p roponents .   In  case  o f  s imu l taneous qua l i f i ca t ion ,  the  pub l i ca t ion  o f  the  
inv i ta t ion ,  fo l low ing  the  requ i rements  in  Sec t ion  5 .2 ,  sha l l  be  for  the  submiss ion  o f  qua l i f i ca t ion  
requ i rements  and  b id  proposa ls .   The  b idders  sha l l  be  asked to  submi t  the i r  p roposa l  in  th ree 
enve lopes ;  the  f i r s t  enve lope  -  the  qua l i f i ca t ion  documents  cor respond ing  to  the  requ i rements  so  
s ta ted  in  Sect ion  5 .4  here in ;  the  second enve lope  -  the  techn ica l  p roposa l ;  and  the  th i rd  enve lope  -  
the  f inanc ia l  p roposa l .   The requ i rements  for  b id  submiss ion  are  covered  under  Ru le  7  o f  these  
Rev ised  IRR.   The  per iod  for  the  prepara t ion o f  the  qua l i f i ca t ion  documents  sha l l  be  subsumed 
under  the t ime a l lo t ted  fo r  b id  p repara t ion .  
  
SE C T I O N  5 .8   -  A C C E P T A N C E  O F  CR I T E R I A  A N D  WA I V E R  O F  R I G H T S  T O  EN J O I N  PR O J E C T   
 
A l l  p rospec t ive  b idders  sha l l  be  requ i red  to  submi t ,  as  par t  o f  the i r  qua l i f i ca t ion  documents ,  a  
s ta tement  s t ipu la t ing  tha t  the  b idder  ( i )  has  accepted  the  qua l i f i ca t ion  c r i te r ia  estab l i shed  by  the  
PBAC of  the  Agency /LGU concerned,  and  ( i i )  wa ives  any  r igh t  i t  may  have  to  seek  and  obta in  a  wr i t  
o f  in junc t ion or  proh ib i t ion  or  res t ra in ing  order  aga ins t  the concerned Agency /LGU or  i t s  PBAC to  
p revent  or  res t ra in  the  qua l i f i ca t ion  process  or  any  p roceed ings  re la ted  there to ,  the  ho ld ing  o f  a  
b idd ing  or  any  proceed ings  re la ted  there to ,  the  negot ia t ion  o f  and  award o f  the  con t rac t  to  a  
success fu l  b idder ,  and  the  car ry ing  ou t  o f  the  awarded con t rac t .  Such  wa iver  sha l l ,  however ,  be  
w i thou t  pre jud ice  to  the  r igh t  o f  a  d isqua l i f ied  or  los ing  b idder  to  ques t ion the  lawfu lness  o f  i t s  
d isqua l i f i ca t ion  o r  the  re jec t ion  o f  i t s  b id  by  appropr ia te  admin is t ra t i ve  or  jud ic ia l  p rocesses  no t  
invo lv ing the i ssuance o f  a  wr i t  o f  in junc t ion or  proh ib i t ion  or  res t ra in ing order .  
 

 
RULE 6  -  SUPPLEMENTAL NOTICES AND PRE-BID CONFERENCES 

 
SE C T I O N  6 .1   -  R E S P O N S I B I L I T Y  O F  B I D D E R   
 
The  prospect i ve  b idder  sha l l  be  so le ly  respons ib le  for  hav ing  taken  a l l  the  necessary  s teps  to  
care fu l l y  examine  and  TO BE  acqua in tED  w i th  the  requ i rements  and  terms and  cond i t ions  o f  the  
b idd ing  documents  w i th  respec t  to  the  cos t ,  dura t ion ,  and  execu t ion/opera t ion  o f  the  pro jec t  as  i t  
a f fec ts  the prepara t ion  and  submiss ion  o f  h is  b id .  The Agency /LGU concerned sha l l  no t  assume any  
respons ib i l i t y  regard ing  er roneous  in te rpre ta t ions  o r  conc lus ions  by  the  prospec t i ve  b idder  out  o f  
da ta  furn ished  or  ind ica ted  in  the b idd ing  documents .  
 
SE C T I O N  6 .2   -  SU P P L E M E N T A L  N O T I C E S  
 
I f  a  b idder  is  in  doubt  as  to  the  mean ing  o f  any  da ta  or  requ i rements  o r  any  par t  o f  the  b idd ing  
documents ,  wr i t ten  reques t  may  be  submi t ted  to  the  Agency /LGU concerned for  an  in terp re ta t ion  o f  
the  same,  a l low ing  su f f i c ien t  t ime for  the  concerned Agency/LGU to  rep ly  be fore  the  submiss ion  o f  
h is /her  b id .  Any  subs tan t i ve  in terpre ta t ion  g iven  by  the  concerned Agency/LGU sha l l  be  i ssued in  
the  form o f  a  Supp lementa l  Not i ce ,  and  furn ished  to  a l l  p rospec t i ve  b idders .  The Agency /LGU 
concerned may a lso  i ssue Supp lementa l  Not i ces  to  a l l  p rospec t ive  b idders  a t  any  t ime for  purposes 
o f  c la r i f y ing any  p rov is ions  o f  the  b idd ing  documents  p rov ided  that  the  same is  i ssued w i th in  a  
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reasonab le  per iod  to  a l low a l l  b idders  to  cons ider  the  same in  the  preparat ion  o f  the i r  b ids .  Rece ip t  
o f  a l l  Supp lementa l  No t i ces  sha l l  be  du ly  acknowledged by  each  b idder  pr io r  to  the  submiss ion  o f  
h is  b id  and  sha l l  be  so ind ica ted  in  the  b id .  
 
SE C T I O N  6 .3   -  PR E-B I D  C O N F E R E N C E   
 
For  pro jec ts  cos t ing  less  than  PhP 300 mi l l i on ,  a  pre-b id  con ference  sha l l  a lso  be  conduc ted  by  the  
concerned Agency /LGU at  least  th i r t y  (30)  ca lendar  days  be fore  the  dead l ine  fo r  the  submiss ion  o f  
b ids  to  c lar i fy  any  prov is ions ,  requ i rements  and /or  te rms and  cond i t ions  o f  the  b idd ing  documents 
and /o r  any  o ther  mat ter  tha t  the  prospec t i ve  b idders  may ra ise .  For  p ro jec ts  cos t ing  PhP 300 mi l l i on  
and  above,  the  pre-b id  con ference  sha l l  be  conduc ted  FORTY-F IVE  (  45 )  to   N INETY  (  90 )  ca lendar  
days  be fore  the  submiss ion  o f  b ids .  
 
No th ing  s ta ted  a t  the  pre-b id  con ference  sha l l  modi fy  any  prov is ions  or  te rms and cond i t ions  o f  the  
b idd ing  documents  un less  such  i s  made as  a  wr i t ten  amendment  there to  by  the concerned 
Agency /LGU.   Any  amendments  sha l l  be  i ssued by the  Agency/LGU concerned to  a l l  b idders  w i th in  a  
reasonab le  t ime to  a l low them to  cons ider  the  same in  the  prepara t ion  o f  the i r  b ids  and  sha l l  be 
du ly  acknowledged by  each  b idder  pr io r  to  the  submiss ion  o f  h is  b id  and  sha l l  be  so  ind ica ted  in  h is  
b id .   A  summary  o f  the pre-b id  conference proceed ings  sha l l  a lso  be i ssued to  a l l  p rospec t i ve  
b idders  by  the  Agency/LGU concerned.  A t tendance  to  the  pre -b id  con ference by  p rospec t ive  b idders  
sha l l  no t  be  mandatory .  

 
 

RULE 7  -  SUBMISSION,  RECEIPT AND OPENING OF BIDS 
 
SE C T I O N  7 .1   -  R E Q U I R E M E N T S  F O R  B I D  SU B M I S S I O N   
 
B idders  sha l l  be  requ i red  to  submi t  the i r  b ids  on  or  before  the  dead l ine  s t ipu la ted  in  the 
“ Ins t ruc t ions to  B idders” .   For  pre-qua l i f ied  b idders ,  the i r  b ids  sha l l  be  submi t ted  i n  two (2 )  
separa te  sea led  enve lopes ,  the f i r s t  be ing  the techn ica l  p roposa l  and  the  second the  f inanc ia l  
p roposa l .   In  case  o f  s imu l taneous  qua l i f i ca t ion ,  th ree  (3 )  enve lopes  sha l l  be  submi t ted.  The  f i r s t  
enve lope  sha l l  be  the  qua l i f i ca t ion  requ i rements ,  the  second the  techn ica l  p roposa l  and  the  th i rd  the 
f inanc ia l  p roposa l .   A l l  enve lopes  sha l l  bear  the  name o f  the b idder  and p ro jec t  to  be b id  ou t  in  
cap i ta l  le t te rs  and addressed to  the  PBAC o f  the concerned Agency /LGU.  They  sha l l  be  marked "Do 
Not  Open Before  (date  and  t ime o f  open ing  o f  b ids) " .   The  enve lopes  sha l l  be  appropr ia te ly  labe led  
as  Qua l i f i ca t ion  Requ i rements ,  Techn ica l  Proposa l  and  F inanc ia l  Proposa l .  
 

a .  The “Qua l i f i ca t ion  Requ i rements”  sha l l  con ta in  requ i rements  as s ta ted  in  Sec t ion  5 .4  
 
b .  The  "Techn ica l  Proposa l "  sha l l  con ta in  the fo l low ing :  

              
i .  Compl iance  s ta tements  w i th  regard  to  the  con t rac tua l  ar rangement  and  term and scope 

o f  work ,  p ro jec t  techn ica l  spec i f i ca t ions ,  sys tem fea tures,  imp lementa t ion  mi les tones 
inc lud ing  pro jec t  comple t ion  date ,  accep tance  tes ts  and  procedures ,  war ran ty  per iod 
and  procedures  (a f ter  t rans fer ) ,  and o ther  techn ica l  parameters  as  s ta ted  in  the tender  
documents .  

 
i i .  Opera t iona l  feas ib i l i t y  o f  the  pro jec t ,  wh ich  sha l l  i nd ica te  the p roposed organ iza t ion ,  

methods  and procedures  fo r  the opera t ion  and  ma in tenance o f  the  pro ject  under  b idd ing ;  
 
i i i .  Techn ica l  soundness /p re l im inary  eng ineer ing  des ign,  inc lud ing  proposed pro jec t  

t ime l ine ;   
 
i v .  Pre l im inary  env i ronmenta l  assessment ,  wh ich  sha l l  i nd ica te  the  probab le  adverse 

e f fec ts  o f  the  p ro jec t  on  the  env i ronment  and  the  cor respond ing  mi t iga t ing  measures  to  
be  adopted;  

 
v .  Pro jec t  Cost ;  
 
v i .  B id  secur i t y  in  the  fo rm o f  cash ,  cer t i f i ed  check ,  manager 's  check ,  le t te r  o f  c red i t ,  o r  
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bank  dra f t /guaran tee  i ssued by  a  reputab le  loca l / fo re ign  bank,  o r  a  sure ty  bond ca l lab le  
on  demand issued by  the  Government  Serv ice  Insurance  Sys tem (GSIS)  or  an  en t i t y  du ly  
reg is tered  and  recogn ized  by  the  Of f ice  o f  the  Insurance  Commiss ioner  and  acceptab le  
to  the  Agency /LGU,  or  any  combina t ion  thereo f  payab le  to  the  Agency /LGU concerned 
based on  the to ta l  Pro jec t  Cos t  (  AS ESTIMATED BY THE AGENCY/LGU )  in  accordance  
w i th  the  fo l low ing schedu les :  

 
 

PROJECT COST 
(as estimated by the Agency/LGU o) REQUIRED BID SECURITY

l ess  than  PhP 5 .0  b i l l i on    2 .0% o f  
the  Pro jec t  Cos t  

less  than  PhP 5 .0  b i l l i on  to  less than  
PhP 10 .0  b i l l i on  

 1 .5% o f  
the  Pro jec t  Cos t  o r  PhP 100 mi l l ion ,  

wh ichever  i s  h igher  
PhP 10 .0  b i l l i on  and  more 1 .0% o f  

the  Pro jec t  Cos t  o r  PhP 150 mi l l ion ,  
wh ichever  i s  h igher  

 
In  case  the  b id  secur i t y  i s  i ssued by an  in terna t iona l  bank ,  sa id  secur i t y  has  to  be 
con f i rmed and va l ida ted  by  i t s  loca l  branch  in  the  Ph i l ipp ines  or  by  a  bank  tha t  i s  du ly 
reg is tered  and  author ized  by  the  BSP.   

 
The  pos t ing  o f  the  b id  secur i t y  i s  fo r  the  purpose  o f  guaran tee ing  tha t  the  p roposed 
con t rac t  awardee sha l l  en ter  in to  cont rac t  w i th  the  concerned Agency  w i th in  the  t ime 
p rescr ibed there for .   

 
B ids  and  b id  secur i t ies  sha l l  be  va l id  fo r  a  per iod to  be  p rescr ibed  by  the  Agency /LGU 
concerned in  the  b idd ing documents  bu t  in  no  case  beyond one  hundred  and  e igh ty 
(180)  ca lendar  days f rom the date  o f  open ing o f  b ids ,  sub ject  to  Sec t ion  11 .6 .   The  
ac tua l  amount  o f  b id  secur i t y  to  be  pos ted  by  the  b idders  w i l l  be  f i xed  by  the  concerned 
Agency /LGU pr ior  to  b idd ing .   Sa id  ac tua l  amount  sha l l  no t  be  less  than the  amount  
p rescr ibed in  the above  schedu le .   

 
v i i .  O ther  documents  as  may be  requ i red by  the  concerned  Agency /LGU to  suppor t  the  

b idder ' s  techn ica l  p roposa l .  
 

c .  The "F inanc ia l  Proposa l "  sha l l  con ta in  the fo l low ing ,  as  the  case  may be:  
 

i .  Compl iance  s ta tements  w i th  regard  to  the  f inanc ia l  parameters  s ta ted  in  the  tender  
documents ,  wh ich  may inc lude  those on  l iqu ida ted  damages as  con templa ted  under  
Sec t ion  12 .1  4 ,  per formance and war ran ty  bonds  con templa ted  under  Sec t ions  12 .  8  and  
12 .  9 ,  i nsurance  cover  fo r  the  p ro jec t  inc lud ing  comprehens ive  genera l  l i ab i l i t y  
insurance,  accep tance  tes ts  and  procedures ,  and  war ranty  per iod  and  procedures  (a f ter  
t rans fer ) ;  

 
i i .  P roposed Pro jec t  Cos t ,  opera t ion  and  ma in tenance cos t ,  p ro jec t  f inanc ing  scheme 

inc lud ing  the amount  o f  equ i ty  to  be in fused  and deb t  to  be  ob ta ined  fo r  the  p ro jec t ,  
sources  o f  f inanc ing ,  and a l l  o ther  re la ted cos ts ;  and  
 

i i i .  F inanc ia l  b id  cor respond ing  to  the  parameters  se t  by  the  Agency /LGU in  accordance 
w i th  Sect ion  4 .2  (h) .  

 
SE C T I O N  7 .2   -  SU B M I S S I O N  O F  L A T E  B I D S   
 
B ids  submi t ted  a f ter  the  dead l ine  for  submiss ion  prescr ibed  in  the  “ Ins t ruc t ions  to  B idders”  sha l l  be  
cons idered  la te  and sha l l  be  re turned  unopened.  
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SE C T I O N  7 .3   -  O P E N I N G  O F  T H E  EN V E L O P E  F O R  Q U A L I F I C A T I O N  O F  B I D D E R   
 
A t  the  da te  and  t ime s t ipu la ted  in  the “ Ins t ruc t ions  to  B idders” ,  the  PBAC sha l l  open  the  enve lope  
and  ascer ta in  whether  the  same is  comple te  in  te rms o f  the  in fo rmat ion  requ i red  under  Sec t ion  5 .4 .   
Such  in format ion  sha l l  be  recorded  a t  the  t ime,  inc lud ing  the  names and  addresses o f  requ i red 
w i tnesses .  A l l  b idders  or  the i r  representa t i ves  p resent  a t  the  open ing  o f  the  f i r s t  enve lopes  sha l l  
s ign  a  reg is te r  o f  the  open ing  o f  the qua l i f i ca t ion  enve lope .  
 
SE C T I O N  7 .4   -  EV A L U A T I O N  O F  Q U A L I F I C A T I O N  R E Q U I R E M E N T S   
 
The  qua l i f i ca t ion  documents  w i l l  f i r s t  be  eva lua ted  pr io r  to  the  open ing  o f  the  techn ica l  p roposa l .  
The Agency /LGU sha l l  in form b idders  whether  they  are  qua l i f ied  or  d isqua l i f i ed ,  and  for  the la t te r ,  
the  reasons  for  d isqua l i f i ca t ion ,  w i th in  f i f teen  (15)  ca lendar  days .   On ly  qua l i f i ed  b idders  sha l l  be 
a l lowed to  par t i c ipa te  in  the  b id  eva lua t ion.  D isqua l i f i ed  b idders  sha l l  be  in formed o f  the g rounds o f  
d isqua l i f i ca t ion  and  the i r  techn ica l  and f inanc ia l  p roposa ls  re turned  unopened.  
 
SE C T I O N  7 .5   -  R E J E C T I O N  O F  B I D S   
 
Incomple te  in format ion  on  any o f  the  enve lopes and/or  non-compl iance w i th  the b id  secur i t y  
requ i rements  prescr ibed  in  Sec t ion  7 .1  (b )  sha l l  be  g rounds for  au tomat ic  re jec t ion  o f  b ids .   
 
SE C T I O N  7 .6   -  O P E N I N G  O F  T H E  EN V E L O P E  F O R  T H E  TE C H N I C A L  PR O P O S A L   
 
A t  the  da te  and  t ime o f  b id  open ing,  as  s t ipu la ted  in  the  “ Ins t ruc t ions  to  B idders” ,  the  PBAC sha l l  
open on ly  the  techn ica l  p roposa l  and ascer ta in  whether  the  same is  comple te  in  te rms o f  the 
da ta / in fo rmat ion  requ i red  under  Sec t ion  7 .1  (b)  above  and  whether  the  same is  accompanied  by  the  
requ i red b id  secur i t y  in  the  prescr ibed  form,  amount  and  per iod  o f  va l id i ty .  Such in fo rmat ion  sha l l  
be  recorded  a t  the  t ime,  inc lud ing  the names and  addresses  o f  requ i red  w i tnesses .  A l l  b idders  or  
the i r  represen ta t i ves  presen t  a t  the  open ing  o f  the  f i r s t  enve lopes  sha l l  s ign  a  reg is ter  o f  the  b id  
open ing .  
 
SE C T I O N  7 .7   -  O P E N I N G  O F  T H E  EN V E L O P E  F O R  T H E  F I N A N C I A L  PR O P O S A L   
 
On ly  those  b idders  whose techn ica l  p roposa l  passed the  eva lua t ion  c r i te r ia  as  prescr ibed  under  
Sec t ion 8 .1  hereo f  sha l l  have the i r  f i nanc ia l  p roposa l  opened for  fu r ther  eva lua t ion .  Those  who 
fa i led  the  eva lua t ion  o f  the  techn ica l  p roposa l  sha l l  no t  be  cons idered  fur ther ,  and  the  PBAC sha l l  
re turn  the i r  f inanc ia l  p roposa ls  unopened toge ther  w i th  the reasons  for  the i r  d isqua l i f i ca t ion  f rom 
the  b idd ing .  
 
Once  the b idders  who have  qua l i f ied  for  the eva luat ion o f  the  f inanc ia l  p roposa l  have been  
de termined ,  the  PBAC sha l l  no t i f y  sa id  b idders  o f  the  date ,  t ime and  p lace  o f  the  open ing  o f  the  
enve lopes  fo r  the  f inanc ia l  p roposa l .  The open ing  thereof  sha l l  fo l low the same procedures  
p rescr ibed for  the  open ing o f  the prev ious  enve lopes .  
 
SE C T I O N  7 .8   -  WI T H D R A W A L  A N D/O R  MO D I F I C A T I O N  O F  B I D S   
 
Wi thdrawa l  and /or  mod i f i ca t ion  o f  b ids  may be  a l lowed upon wr i t ten  no t i ce  by  the  b idder  concerned 
to  the Agency /LGU pr ior  to  the  t ime and  date  se t  fo r  the open ing o f  b ids  (open ing  o f  f i r s t  enve lopes)  
as  spec i f ied  in  the  “ Ins t ruc t ions  to  B idders” .  No  b ids  sha l l  be  mod i f ied  or  w i thdrawn a f ter  the  t ime 
prescr ibed to  open b ids .   B id  mod i f i ca t ions  rece ived  a f ter  sa id  per iod sha l l  be  cons idered  la te  and 
w i l l  be  re turned  unopened.  Wi thdrawal  o f  b ids  a f te r  the b id  open ing  da te  sha l l  cause  the for fe i tu re  
o f  the  b idder 's  b id  secur i ty .  
 

 
RULE 8  -  EVALUATION OF BIDS 

 
SE C T I O N  8 .1   -  T H E  F I R S T  EN V E L O P E  EV A L U A T I O N   
 
The eva lua t ion  o f  b ids  sha l l  be  under taken  in  two  (2)  s tages,  in  accordance  w i th  the procedures 
descr ibed be low.  
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The  f i r s t  enve lope  eva lua t ion  sha l l  i nvo lve  the  assessment  o f  the  techn ica l ,  opera t iona l ,  
env i ronmenta l ,  and  f inanc ing  v iab i l i t y  o f  the  proposa l  as  conta ined  in  the  b idders '  f i r s t  enve lopes  
v is -à-v is  the p rescr ibed requ i rements  and  cr i te r ia /m in imum s tandards  and  bas ic  parameters  
p rescr ibed  in  the  b idd ing  documents .  On ly  those  b ids  that  have been determined to  have  pos i t i ve ly  
passed the  f i r s t  s tage  o f  eva luat ion  sha l l  be  qua l i f i ed  and  cons idered for  the  second s tage o f  
eva luat ion.  
 
The Agency /LGU concerned sha l l  eva lua te  the  techn ica l  p roposa ls  o f  the  b idder  in  accordance  w i th  
the  fo l low ing  c r i te r ia :  
 

a .  Techn ica l  soundness  (pre l im inary  eng ineer ing  des ign)  -  The  bas ic  eng ineer ing  des ign  o f  the  
p ro jec t  shou ld  con form to  the  min imum des ign  and  per fo rmance s tandards  and  
spec i f i ca t ions  se t  by  the Agency /LGU concerned as  p rescr ibed  in  the  b idd ing  documents .   
The  eng ineer ing  surveys ,  p lans  and  es t imates  shou ld  be  under taken  w i th in  + / -  20% o f  the 
f ina l  quant i t ies .   The  Cons t ruc t ion  methods  and  schedu les  shou ld  a lso  be  presented  and 
shown to  be  feas ib le  or  "doab le" .    

 
b .  Opera t iona l  feas ib i l i t y  -  The  p roposed organ izat ion ,  methods ,  and  procedures fo r  opera t ing  

and  ma in ta in ing  the  comple ted  fac i l i t y  mus t  be we l l  de f ined ,  shou ld  con form to  the 
p rescr ibed  per formance s tandards ,  and  shou ld  be  shown to  be  workab le .  Where  feas ib le ,  i t  
shou ld  prov ide  fo r  the  t rans fer  o f  techno logy used  in  every  phase  o f  the  pro jec t .  

 
c .  Env i ronmenta l  S tandards -  The  proposed des ign and the  techno logy  o f  the  pro jec t  to  be 

used  must  be in  accordance  w i th  the  env i ronmenta l  s tandards  se t  fo r th  by  the  Depar tment  o f  
Env i ronment  and Natura l  Resources (DENR) ,  as  ind ica ted in  the  b id  documents .   Any  
adverse  e f fec ts  on  the  env i ronment  as  a  consequence o f  the  p ro jec t  as  proposed by  the 
p rospec t i ve  Pro jec t  Proponent  mus t  be  p roper ly  iden t i f i ed ,  inc lud ing  the  cor respond ing 
cor rect i ve /mi t iga t ing  measures to  be adopted .   

 
d .  Pro jec t  F inanc ing  -  The  p roposed f inanc ing p lan  shou ld  pos i t ive ly  show tha t  the  same cou ld  

adequate ly  meet  the Cons t ruc t ion  cos t  as  we l l  as  the  opera t ing  and  ma in tenance cos ts  
requ i rements  o f  the  pro jec t .   The  Agency /LGU concerned sha l l  assess  the  f inanc ing 
p roposa ls  o f  the  b idders  i f  the  same matches  and adequate ly  meets  the  cost  requ i rements  o f  
the  p ro jec t  under  b idd ing .   

 
e .  Enhancements  -  Other  te rms wh ich  the  prospec t i ve  Pro jec t  Proponent  may  o f fer  to  the 

Government  to  make the p roposa ls  more a t t rac t i ve ,  such  as ,  bu t  no t  l im i ted  to  prov is ions  
a l low ing  the  Government  to  share  in  revenues  and less  government  guaran tees  or  reduct ion 
in  the  leve l  o f  Government  Under tak ings  or  suppor t .  

 
The PBAC of  the  Agency/LGU concerned sha l l  comple te  the  eva lua t ion  o f  the  techn ica l  p roposa l  
w i th in  th i r t y  (30)  ca lendar  days  f rom the  date  the b ids  are  opened.  
 
SE C T I O N  8 .2   -  T H E  SE C O N D  EN V E L O P E  EV A L U A T I O N   
 
The second enve lope  eva lua t ion  sha l l  i nvo lve  the  assessment  and  compar ison  o f  the  f inanc ia l  
p roposa ls  o f  the  b idders ,  based  on  the  parameters  s ta ted  in  Sec t ion  4 .2  (h) .  The  second s tage  
eva lua t ion  sha l l  be  comple ted  by  the  PBAC o f  the  concerned Agency /LGU wi th in  f i f teen  (15)  
ca lendar  days  f rom the  date  the  f i r s t  s tage  eva lua t ion  sha l l  have been comple ted .  
 
In  the  case  o f  BT  and BLT schemes,  a  F i l ip ino  Pro ject  Proponent  who submi ts  an  equa l l y  
advantageous  b id  w i th  exac t l y  the  same pr ice  and  techn ica l  spec i f i ca t ions  as  tha t  o f  a  fo re ign 
Pro jec t  Proponent  sha l l  be  g iven  pre ference .     
 
SE C T I O N  8 .3   -  R I G H T  T O  RE J E C T  AL L  B I D S    
 
The Agency /LGU concerned  reserves the  r igh t  to  re jec t  any  or  a l l  b ids ,  wa ive  any  minor  de fects  
there in  and  accept  the o f fe r  i t  deems most  advantageous to  the  Government .   
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RULE 9  -  NEGOTIATED CONTRACT 

 
SE C T I O N  9 .1   -  D I R E C T  NE G O T I A T I O N   
 
D i rec t  negot ia t ion  sha l l  be  resor ted  to  when there  i s  on ly  one  comply ing b idder  le f t  as  def ined 
hereunder :  
 

a .  I f ,  a f te r  adver t i sement ,  on ly  one  prospec t i ve  Pro ject  Proponent  app l ies  for  pre-qua l i f i ca t ion  
and  i t  meets  the  p re-qua l i f i ca t ion  requ i rements ,  a f te r  wh ich ,  i t  i s  requ i red  to  submi t  a  
b id /proposa l  wh ich i s  subsequent ly  found by  the  Agency /LGU to  be comply ing ;  

 
b .  I f ,  a f te r  adver t i sement ,  more  than  one  prospec t ive  Pro jec t  Proponent  app l ied  for  pre-

qua l i f i ca t ion  bu t  on ly  one meets  the  pre-qua l i f i ca t ion  requ i rements ,  a f te r  wh ich  i t  submi ts  a  
b id  proposa l  tha t  i s  found by  the  Agency /LGU to  be comply ing ;  

 
 
c .  I f ,  a f te r  pre -qua l i f i ca t ion  o f  more than one prospect i ve  Pro jec t  Proponent ,  on ly  one  submi ts  

a  b id  wh ich  is  found by  the  Agency /LGU to  be  comply ing ;  
 
d .  I f ,  a f te r  pre-qua l i f i ca t ion ,  more than one  prospect i ve  Pro ject  Proponent  submi t  b ids  bu t  on ly  

one  i s  found by  the  Agency /LGU to  be comply ing ;  
  
In  such  events ,  however ,  any d isqua l i f i ed  b idder  may  appea l  the  d isqua l i f i ca t ion  o f  the  concerned 
Agency /LGU to  the  Head o f  Agency ,  in  case  o f  nat iona l  pro jec ts ,  o r  to  the Head o f  the DILG un i t  
concerned or  h is  au thor ized  represen ta t i ve ,  in  case  o f  loca l  pro jec ts ,  w i th in  f i f teen (15)  work ing 
days  f rom rece ip t  o f  the  no t i ce  o f  d isqua l i f i ca t ion .The Head o f  Agency  or  the  Head o f  the  DILG un i t  
concerned or  h is  author ized  represen ta t i ve  sha l l  ac t  on  the  appea l  w i th in  for ty - f i ve  (45)  work ing  
days  f rom rece ip t  thereo f .  The  dec is ion  o f  the  Head o f  Agency  o r  the Head o f  the  DILG un i t  
concerned or  h is  au thor ized  representa t i ve  sha l l  be  f ina l  and  immed ia te ly  execu tory .  
 
SE C T I O N  9 .2   -  U N S O L I C I T E D  PR O P O S A L S    
 
Unso l i c i ted  Proposa ls  may be  accepted  by  an  Agency /LGU on  a  negot ia ted  bas is ,  sub jec t  to  the  
cond i t ions  p rov ided under  Ru le  10 .  
 
SE C T I O N  9 .3   -  C O N D I T I O N S  F O R  NE G O T I A T E D  PR O J E C T S   
 
In  add i t ion  to  the  above requ is i tes  fo r  negot ia ted  p ro jec ts ,  the   ICC SHALL DETERMINE  the  
Reasonab le  Rate  o f  Return  pr io r  to  the  negot ia t ion  in  the  case  o f  so l i c i ted  proposa ls  as  re fer red  to  
under  Sec t ion  9 .1  o f  these  Rev ised  IRR.  The  scope o f  negot ia t ion ,  in  the case  o f  so l i c i ted  p roposa ls  
re fer red  to  under  Sec t ion 9 .1  o f  these Rev ised  IRR,  sha l l  be  l im i ted  to  the  f inanc ia l  p roposa l  o f  the  
p roponent  and  compl iance w i th  the  ICC-DETERMINED  Reasonab le  Rate  o f  Re tu rn .   
 
SE C T I O N  9 .4   -  F I N A N C I A L  A N D  TE C H N I C A L  EV A L U A T I O N  O F  NE G O T I A T E D  CO N T R A C T S   
 
In  so  far  as  app l i cab le ,  the  same ru les  p rov ided  for  the  eva lua t ion  o f  the  techn ica l  and  f inanc ia l  
aspec ts  o f  b id  p roposa ls  sha l l  be  app l ied  in  the  eva lua t ion  o f  Negot ia ted  Cont rac ts  au thor ized  in  the  
Ac t  and  these  Rev ised IRR.   
 
 

RULE 10 -  UNSOLICITED PROPOSALS 
 
SE C T I O N  10 .1   -  R E Q U I S I T E S  F O R  UN S O L I C I T E D  PR O P O S A L S   
 
Any  Agency /LGU may accept  Unso l i c i ted  Proposa ls  on  a  negot ia ted  bas is  p rov ided  tha t  a l l  the  
fo l low ing cond i t ions are  met :  
 

a .  the   pro jec t  invo lves  a  new concept  o r  techno logy  and /or  i s  no t  par t  o f  the  L is t  o f  Pr io r i t y  
Pro jec ts ;  
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b .  no  D i rec t  Government  Guaran tee ,  subs idy  or  equ i ty  i s  requ i red ;  and  
 
c .  the  Agency/LGU concerned has  inv i ted by  pub l i ca t ion ,  fo r  th ree (3)  consecut i ve  weeks ,  in  a  

newspaper  o f  genera l  c i rcu la t ion ,  compara t i ve  o r  compet i t i ve  proposa ls  and  no  o ther  
p roposa l  i s  rece ived for  a  per iod o f  s i x ty  (60)  work ing  days .   

  
I f  no  comparat i ve  o r  compet i t i ve  proposa l  o r  no  comply ing  b id  i s  rece ived  by the  
Agency /LGU,  the  or ig ina l  p roponent  sha l l  immed ia te ly  be  awarded the  con t rac t .  In  the  event  
tha t  a  comparat i ve  proponent  submi ts  a  pr i ce  proposa l  bet ter  than  tha t  submi t ted by the  
o r ig ina l  p roponent ,  the  la t te r  sha l l  have  the  r igh t  to  match  such  p r i ce  p roposa l  w i th in  th i r t y  
(30)  work ing days  f rom rece ip t  o f  a  no t i f i ca t ion  f rom the  Agency /LGU o f  the  resu l t  o f  the  
compara t i ve  o r  compet i t i ve  b id .  Shou ld  the  or ig ina l  p roponent  fa i l  to  match  the  p r ice  
p roposa l  o f  the  comparat i ve  proponent  w i th in  the spec i f ied  per iod ,  the  con t rac t  sha l l  be  
awarded to  the  comparat i ve  p roponent .  On the  o ther  hand,  i f  the  o r ig ina l  p roponent  matches  
the  pr i ce  p roposa l  o f  the  compara t i ve  p roponent  w i th in  the  spec i f ied  per iod,  the  pro jec t  
sha l l  immed ia te ly  be  awarded to  the  or ig ina l  proponent .  

 
SE C T I O N  10 .2   -  N E W  T E C H N O L O G Y   
 
The  Pro jec t  Proponent  propos ing  a  pro jec t  invo lv ing  a  new concept  or  techno logy  sha l l  i ncorpora te  
in  i t s  proposa l  in format ion  regard ing  sa id  new concept  or  techno logy  wh ich i t  shou ld  have  d i rec t l y ,  
o r  th rough any  o f  i t s  key members,  success fu l l y  imp lemented  a t  a  sca le  s im i la r  to  the  p roposed 
pro jec t .   The in format ion  d isc losed  must  be  in  su f f i c ien t  de ta i l  so  as  to  a l low the  Agency /LGU to  
p roper ly  eva lua te  the  new concept  or  techno logy .   Add i t iona l l y ,  the  new techno logy  must  possess  a t  
leas t  one o f  the  fo l low ing a t t r ibu tes :  
 

a .  A  recogn ized p rocess ,  des ign ,  methodo logy  o r  eng ineer ing concept  wh ich  has  demonst ra ted 
i t s  ab i l i t y  to  s ign i f i can t l y  reduce imp lementa t ion  o f  Const ruc t ion  cos ts ,  acce le ra te  p ro jec t  
execu t ion ,  improve  sa fe ty ,  enhance pro ject  per formance,  ex tend  economic  l i fe ,  reduce  cos ts  
o f  fac i l i t y  ma in tenance and  operat ions ,  o r  reduce  negat ive  env i ronmenta l  impact  o r  
soc ia l /economic  d is tu rbances  or  d is rup t ions  e i ther  dur ing the  pro ject  
imp lementa t ion /Const ruc t ion  phase or  the  opera t ion  phase;   

 
b .  A  p rocess  fo r  wh ich  the  Pro jec t  Proponent  o r  any  member  o f  the  p roponent  jo in t  

ven ture /consor t ium possesses  exc lus ive  r igh ts ,  e i ther  wor ld-w ide  or  reg iona l ly ;  o r  
 
c .  A  des ign ,  methodo logy  or  eng ineer ing  concept  fo r  wh ich  the  p roponent  or  a  member  o f  the  

p roponent  consor t ium or  assoc ia t ion  possesses  in te l lec tua l  proper ty  r igh ts .  
SE C T I O N  10 .3   -  PR O J E C T S  IN E L I G I B L E  F O R  U N S O L I C I T E D  PR O P O S A L S   
 
P ro jec ts  inc luded in  the  “L is t  o f  Pr io r i ty  Pro jec ts” ,  as  de f ined under  Sect ion 2 .3 ,  sha l l  no t  be  e l ig ib le  
to  be  accepted  as  Unso l ic i ted  Proposa ls ,  un less  invo lv ing  a  new concept  or  techno logy .  In  add i t ion ,  
any  component  o f  an  approved so l i c i ted  pro ject  sha l l  no t  be e l ig ib le  fo r  any Unso l i c i ted  Proposa l .    
 
 
SE C T I O N  10 .4   -  IN V E S T M E N T  IN C E N T I V E S  A N D  GO V E R N M E N T  U N D E R T A K I N G S  F O R  U N S O L I C I T E D  

PR O P O S A L S   
 
As  a  genera l  ru le ,  the  Government  may  g rant  Inves tment  Incent i ves  and  Government  Under tak ings  
to  Unso l i c i ted  Proposa ls  as  enumera ted  under  Ru le  13,  except  fo r  D i rec t  Government  Guaran tees ,  
d i rec t  government  subs idy or  government  equ i ty .    
 
The sa le ,  lease ,  o r  grant  o f  usuf ruc t ,  w i th  cons idera t ion  o f  government  asse ts ,  inc lud ing  among 
o thers ,  r igh t -o f -way ,  to  Pro jec t  Proponents  sha l l  no t  be cons idered  as d i rec t  subs idy  o r  equ i ty .  
 
SE C T I O N  10 .5   -  SU B M I S S I O N  O F  A  C O M P L E T E  PR O P O S A L   
 
For  aN  UNSOLICITED  p roposa l  to  be cons idered  by  the  Agency /LGU,  the  UNSOLICITED  p roponent  
has  to  submi t  a  comple te  p roposa l ,  wh ich  sha l l  i nc lude  a  feas ib i l i t y  s tudy,  company pro f i le ,  and  the  
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d ra f t  con t ract .  The  Agency /LGU sha l l  acknowledge rece ip t  o f  the  p roposa l  and  adv ise  the  p roponent  
whether  the  p roposa l  i s  comple te  o r  incomple te  w i th in  seven (7)  ca lendar  days  f rom submiss ion  
thereof .   I f  i ncomple te ,  i t  sha l l  i nd ica te  what  in format ion i s  lack ing  or  necessary .   
 
SE C T I O N  10 .6   -  T R E A T M E N T  O F  MO R E  T H A N  O N E  PR O P O S A L  F O R  T H E  SA M E  O R  S I M I L A R  PR O J E C T  
 
In  the  case  where  the  Agency /LGU rece ives  more  than  one Unso l i c i ted  Proposa l  invo lv ing  the  same 
or  s im i la r  pro jec t ,  the  Agency /LGU may re jec t  a l l  such  proposa ls  and  ins tead ,  b id  ou t  the  p ro jec t  as  
a  so l i c i ted  proposa l .  Otherw ise ,  the  Agency /LGU sha l l  eva lua te  the proposa ls  us ing a  f i r s t  in  t ime 
approach .   Under  th is  approach ,  the  f i r s t  comple te  p roposa l  i s  eva luated  and  dec ided  upon.   The 
second comple te  proposa l  w i l l  on ly  be  enter ta ined  i f  the  f i r s t  one i s  re jec ted.   Otherw ise ,  the  
second proposa l  w i l l  be  cons idered  on ly  i f  there  is  a  fa i lu re  in  the  negot ia t ion  o f  the  f i r s t  p roposa l  
o r  dur ing  the “ inv i ta t ion  fo r  compara t ive  proposa ls”  as  def ined  under  Sec t ion  10.10 .   
 
SE C T I O N  10 .7   -  EV A L U A T I O N  A N D  A C C E P T A N C E  O F  U N S O L I C I T E D  PR O P O S A L S   
 
The  Agency/LGU is  tasked  w i th  the  in i t ia l  eva luat ion  o f  the  proposa l .  The Agency /LGU sha l l :  1 )  
appra ise  the mer i t s  o f  the  pro jec t ;  2 )  qua l i f y  the  proponent  based on  the  prov is ions  o f  Ru le  5  
hereo f ;  3 )  assess  the  appropr ia teness  o f  the cont rac tua l  ar rangement  and reasonab leness  o f  the  
r i sk  a l loca t ion ;  and  4)  in fo rm the   ICC  o f  i t s  rece ip t  o f  an  Unso l i c i ted  Proposa l .   The  Agency /LGU is  
g iven  th i r t y  (30)  ca lendar  days  to  eva lua te  the  proposa l  f rom the  da te  o f  submiss ion  o f  the  comple te  
p roposa l .   Wi th in  th is  th i r t y  (30) -day  per iod ,  the  Agency /LGU,  sha l l  adv ise  the  proponent  in  wr i t ing  
whether  i t  accep ts  or  re jec ts  the proposa l .   Acceptance  means commi tment  o f  the  Agency /LGU to  
pursue  the  p ro jec t  and  recogn i t ion  o f  the  proponent  as  “or ig ina l  p roponent ” .  At  th is  po in t ,  the  
Agency /LGU wi l l  no  longer  en ter ta in  o ther  s im i la r  proposa ls  un less  the  par t ies  a re  unab le  to  agree 
dur ing  the  per iod  for  negot ia t ions  spec i f ied  in  Sec t ion  10 .8  be low,  o r  un t i l  the  so l i c i ta t ion  o f  
compara t i ve  p roposa ls  has  been comple ted.  THE AGENCY/LGU SHALL INDICATE IN  ITS LETTER 
OF ACCEPTANCE,  THE CONFIRMATION OF THE PROPONENT AS THE “ORIGINAL PROPONENT.”    
 
 
SECTION 10.8  - ICC DETERMINATION OF REASONABLE RATE OF RETURN PRIOR TO NEGOTIATION 
 
WITHIN SEVEN (7) CALENDAR DAYS UPON ISSUANCE OF THE LETTER OF ACCEPTANCE BY THE AGENCY/LGU, 
THE HEAD OF AGENCY/LGU SHALL ENDORSE TO THE ICC THE PROPOSED UNSOLICITED PROJECT. PURSUANT 
TO SECTION 2(O) OF THE ACT, THE ICC SHALL DETERMINE THE REASONABLE RATE OF RETURN ON 
INVESTMENTS AND OPERATING AND MAINTENANCE COST PRIOR TO NEGOTIATION AND/OR CALL FOR 
COMPARATIVE PROPOSAL.  THE ICC SHALL DETERMINE SUCH RATE WITHIN THIRTY (30) WORKING DAYS UPON 
RECEIPT OF ENDORSEMENT AND SUBMISSION OF COMPLETE DOCUMENTATION FROM THE HEAD OF 
AGENCY/LGU, AND FORMALLY ADVISING THE AGENCY/LGU, THEREAFTER, THAT SUCH DETERMINATION IS FINAL 
AND EXECUTORY. THE ICC SHALL ISSUE THE NECESSARY GUIDELINES IN THE DETERMINATION OF THE 
REASONABLE RATE OF RETURN.
 
 
SE C T I O N  10 .9   -  N E G O T I A T I O N  WI T H  T H E  OR I G I N A L  PR O P O N E N T   
 
WITHIN SEVEN (7)  CALENDAR DAYS UPON RECEIPT OF THE AGENCY/LGU OF THE FORMAL 
ADVISE OF THE ICC,  PURSUANT TO SECTION 10.8  ABOVE,   the  Agency /LGU sha l l  INFORM,  IN  
WRITING,  THE ORIGINAL PROPONENT OF the  mechan ics  o f  the  negot ia t ion  inc lud ing  the  
commencement  da te  and  the  au thor ized  represen ta t i ve (s)  o f  the  Agency/LGU.  Negot ia t ions sha l l  
focus  on  the  p ro jec t  scope,  imp lementa t ion  ar rangements ,  and  the  terms and  cond i t ions  o f  the  dra f t  
con t rac t  fo r  the  Unso l i c i ted  Proposa l ,  among o thers .  The  Agency /LGU and the  o r ig ina l  p roponent  
sha l l  conc lude  negot ia t ions  w i th in  a  per iod  o f  n ine ty  (90)  ca lendar  days  f rom rece ip t  by  the 
p roponent  o f  wr i t ten  not ice  f rom the Agency /LGU to  commence negot ia t ion .  The Agency /LGU and  
the  or ig ina l  p roponent  sha l l  negot ia te  in  good fa i th  and  endeavor  to  comple te  the  negot ia t ion  w i th in  
the  n ine ty  (90) -day  per iod ;  prov ided,  that  shou ld  there  be  i r reconc i lab le  d i f fe rences dur ing  the 
negot ia t ion  per iod ,  the  Agency /LGU sha l l  have the  op t ion  to  re jec t  the  p roposa l  by  adv is ing the 
o r ig ina l  p roponent  in  wr i t i ng  s ta t ing  the  grounds  for  re jec t ion  and thereaf ter  may  accep t  a  new 
Unso l i c i ted  Proposa l ,  o r  b id  ou t  the  pro ject  as  a  so l i c i ted  proposa l ,  o r  under take  the  pro jec t  on  i t s  
own.  IF  NEGOTIATIONS ARE SUCCESSFUL,  THE HEAD OF THE AGENCY/LGU AND THE 
AUTHORIZED SIGNATORY OF THE ORIGINAL PROPONENT SHALL ISSUE A SIGNED 
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CERTIF ICATION THAT AN AGREEMENT HAS BEEN REACHED BY BOTH PARTIES.  SAID 
CERTIF ICATION SHALL ALSO STATE THAT THE AGENCY/LGU SHALL COMMENCE THE 
ACTIVIT IES FOR THE SOLICITATION OF COMPARATIVE PROPOSALS.  The  Agency /LGU sha l l ,  a t  
the  end  o f  the  n inety  (90) -day  negot ia t ion  per iod,  submi t  a  repor t  to  the   ICC  o f  the  resu l t  o f  i t s  
negot ia t ion  w i th  the  o r ig ina l  p roponent .   
 
    
 
SE C T I O N  10 .10   -  T E N D E R  D O C U M E N T S   
 
The qua l i f i ca t ion  and tender  documents  sha l l  be  prepared a long  the  l ines  spec i f ied  under  Ru les  4  
and  5  hereof .   The  DRAFT con t ract  as  agreed UPON  by  the   AGENCY/LGU  AND THE ORIGINAL 
PROPONENT AND AS APPROVED BY THE HEAD OF AGENCY/LGU,  wh ich  sha l l  be  par t  o f  the 
tender  documents ,  w i l l  be  cons idered  f ina l  and non-negot iab le  by  the  compara t i ve  p roponents .  
Propr ie ta ry  in format ion  sha l l ,  however ,  be  respec ted ,  pro tec ted  and t rea ted  w i th  u tmos t  
con f iden t ia l i ty .   As  such ,  i t  sha l l  no t  fo rm par t  o f  the  b idd ing/ tender  and  re la ted  documents .    
 
SE C T I O N  10 .11   -  IN V I T A T I O N  F O R  CO M P A R A T I V E  PR O P O S A L S   
 
WITHIN SEVEN (7)  CALENDAR DAYS UPON ISSUANCE OF THE CERTIF ICATION OF A 
SUCCESSFUL NEGOTIATION REFERRED TO IN  SECTION 10 .9,The Agency /LGU PBAC sha l l  
pub l i sh  the  inv i ta t ion  for  comparat i ve  p roposa ls  .  The  inv i ta t ion  for  comparat i ve  or  compet i t i ve 
p roposa ls  shou ld  be  pub l ished  a t  leas t  once every  week for  th ree  (3)  consecu t i ve  weeks  in  a t  least  
one  (1)  newspaper  o f  genera l  c i rcu la t ion .   Sa id  inv i ta t ion  shou ld  a lso  be  pos ted  cont inuous ly  in  the 
webs i te  o f  the  Agency /LGU concerned,  i f  ava i lab le ,  dur ing  the  per iod  s ta ted  above.  For  pro jec ts  
cos t ing  a t  leas t  US$ 10  mi l l i on ,  the  inv i ta t ion  may a lso  be  pub l i shed a t  leas t  once  (1 )  in  a t  leas t  one  
(1)  in ternat iona l  pub l i ca t ion .  I t  sha l l  i nd ica te  the  t ime,  wh ich  shou ld  not  be  ear l ie r  than  the  las t  da te  
o f  pub l i ca t ion ,  and  p lace  where  tender /b idd ing  documents  cou ld  be  ob ta ined.  I t  sha l l  l i kew ise 
exp l i c i t l y  spec i fy  a  t ime o f  s ix ty  (60)  work ing  days  reckoned f rom the  da te  o f  i ssuance  o f  the 
tender /b idd ing  documents  upon wh ich p roposa ls  sha l l  be  rece ived .   Beyond sa id  dead l ine,  no 
p roposa ls  sha l l  be  accepted .  A pre-b id  conference sha l l  be  conduc ted  ten (10)  work ing days  a f ter  
the  i ssuance  o f  the  tender /b idd ing  documents .   
 
SE C T I O N  10 .12   -  PO S T I N G  O F  B I D  B O N D  B Y  OR I G I N A L  PR O P O N E N T   
 
The or ig ina l  p roponent  sha l l  be  requ i red  a t  the  da te  o f  the  f i r s t  day  o f  the  pub l i ca t ion  o f  the 
“ inv i ta t ion  for  compara t i ve  proposa ls”  to  submi t  a  b id  bond equa l  to  the  amount  and  in  the  form 
requ i red o f  the  compara t ive  proponents .  
 
SE C T I O N  10 .13   -  Q U A L I F I C A T I O N  O F  C O M P A R A T I V E  PR O P O N E N T S   
 
The eva luat ion  cr i te r ia  used  for  qua l i f y ing  the or ig ina l  p roponent  shou ld  be  the  same c r i te r ia  used  
in  the  “Term o f  Re ference”  fo r  the  compara t i ve  proponents .  
 
SE C T I O N  10 .14   -  SU B M I S S I O N  O F  PR O P O S A L   
 
The b idders  a re  requ i red to  submi t  the  proposa l  in  th ree enve lopes  a t  the t ime and p lace  spec i f ied  
in  the  Tender  Documents .   The  f i r s t  enve lope  sha l l  con ta in  the  qua l i f i ca t ion  documents ,  the  second 
enve lope  the techn ica l  p roposa l  as  requ i red under  Sec t ion 7 .1  (b) ,  and  the  th i rd  enve lope the 
f inanc ia l  p roposa l  as  requ i red  under  Sec t ion 7 .1  (c ) .    
 
SE C T I O N  10 .15   -  EV A L U A T I O N  O F  CO M P A R A T I V E  PR O P O S A L S   
 
P roposa ls  sha l l  be  eva lua ted  in  th ree  s tages :  S tage  1 ,  qua l i f i ca t ion  documents ;  Stage  2 ,  the  
techn ica l  p roposa l ;  and  Stage  3 ,  the  f inanc ia l  p roposa l .   On ly  those  b ids  which  pass  the  f i r s t  s tage  
w i l l  be  cons idered  for  the second s tage  and  s im i la r l y ,  on ly  those  wh ich  pass the  second s tage  w i l l  
be  cons idered  fo r  the  th i rd  s tage  eva lua t ion .   The  Agency /LGU wi l l  re tu rn  to  the  d isqua l i f ied  b idders  
the  rema in ing  enve lopes unopened,  toge ther  w i th  a  le t te r  exp la in ing  why they  were  d isqua l i f ied .   
The  cr i te r ia  fo r  eva lua t ion  w i l l  fo l low Ru le  5  fo r  the  qua l i f i ca t ion  o f  b idders  and  Ru le  8  fo r  the  
techn ica l  and f inanc ia l  p roposa ls .   The t ime f rames under  Ru les  5  and  8  sha l l  l i kew ise  be  fo l lowed.  
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SE C T I O N  10 .16   -  D I S C L O S U R E  O F  T H E  PR I C E  PR O P O S A L   
 
The  dec is ion to  d isc lose the  pr i ce  or  f inanc ia l  p roposa l  o f  the  or ig ina l  p roponent  in  the  Tender  
Documents  sha l l  be  mutua l l y  agreed  upon be tween the  Agency/LGU and the  o r ig ina l  p roponent .   I f  
the  or ig ina l  p roponent ’s  p r i ce  proposa l  was  not  d isc losed  in  the  Tender  Documents ,  i t  shou ld  be 
revea led upon the  open ing  o f  the  f inanc ia l  p roposa ls  o f  the  comparat i ve  p roponents .   
 
SE C T I O N  10 .17   -  F A I L U R E  O F  A  WI N N I N G  CO M P A R A T I V E  PR O P O N E N T  T O  EN T E R  I N T O  C O N T R A C T  
 
In  the  event  o f  re fusa l ,  inab i l i t y  or  fa i lu re  o f  the  w inn ing  comparat i ve  p roponent  to  en ter  in to 
con t rac t  w i th  the  Agency/LGU wi th in  the  spec i f ied  t ime in  the  Tender  Documents ,  i t s  b id  secur i t y  
sha l l  be  for fe i ted  in  favor  o f  the  Agency /LGU.  In  such  an  even t ,  the  Agency /LGU concerned  sha l l  
cons ider  fo r  award  the  b idder  w i th  the  next - ranked comply ing compara t i ve  b id  wh ich i s  be t te r  than 
the  o f fer  o f  the  or ig ina l  p roponent .  The  o r ig ina l  p roponent  sha l l  aga in  be  g iven  the  r igh t  to  match 
the  compara t i ve  p roponent ’s  b id .  I f  no  o ther  comparat i ve  b id  is  de termined to  be  be t ter  than  the  
o f fer  o f  the  or ig ina l  p roponent ,  the  p ro jec t  sha l l  immed ia te ly  be awarded to  the  or ig ina l  p roponent .  
 
 

RULE 11 -  AWARD AND SIGNING OF CONTRACT 
 
SE C T I O N  11 .1   -  R E C O M M E N D A T I O N  T O  A W A R D   
 
Wi th in  seven (7)  ca lendar  days  f rom the  da te  the  f inanc ia l  eva lua t ion  sha l l  have  been comple ted,  
the  Agency/LGU PBAC wi l l  submi t  to  the Head o f  Agency /LGU a  recommendat ion  o f  award .  The  
PBAC wi l l  p repare  and submi t  a  de ta i led  eva lua t ion /assessment  repor t  on  i t s  dec is ion  regard ing  the  
eva luat ion o f  the b ids  and exp la in  in  c lear  te rms the bas is  o f  i t s  recommendat ions .  
 
SE C T I O N  11 .2  -  D E C I S I O N  T O  A W A R D   
 
Wi th in  seven (7 )  ca lendar  days  f rom the  submiss ion  by  PBAC of  the  recommendat ion to  award ,  the 
Head o f  Agency /LGU sha l l  dec ide  on  the  award.    The  approva l  sha l l  be  man i fes ted  by  s ign ing  and 
i ssu ing  the  “Not i ce  o f  Award”  to  the  w inn ing Pro ject  Proponent  w i th in  seven (7)  ca lendar  days  f rom 
approva l  thereo f .  
 
Al l  unsuccess fu l  b idders  sha l l  be  in fo rmed in  wr i t ing  o f  the  dec is ion  o f  the  Agency /LGU to  award  the 
p ro jec t  to  the  w inn ing  Pro jec t  Proponent .  Such dec is ion  sha l l  be  made ava i lab le  to  the pub l i c  when 
reques ted .  
 
SE C T I O N  11 .3  -  N O T I C E  O F  AW A R D   
 
The  “Not ice  o f  Award” ,  wh ich  i s  i ssued by  the  Head o f  Agency /LGU,  sha l l  i nd ica te ,  among o thers ,  
tha t  the  w inn ing  Pro jec t  Proponent  mus t  submi t  w i th in  th i r t y  (30)  ca lendar  days  f rom o f f ic ia l  rece ip t  
o f  the  “Not ice  o f  Award”  the  fo l low ing:   
 

a .  p rescr ibed per formance secur i t y ;   
 
b .  p roo f  o f  commi tment  o f  the  requ i red  equ i ty  con t r ibu t ion ,  as  spec i f ied  by  the  Agency /LGU:   
 

i .  i n  the case  where  the  Pro ject  Proponent  i s  a  corpora t ion  -  e .g . ,  t reasurer ’ s  a f f idav i t  
a t tes t ing  to  ac tua l  pa id -up  cap i ta l ,  subscr ip t ion  agreement (s)  be tween a  shareho lder (s)  
o f  the  Pro jec t  Proponent  and  the Pro jec t  Proponent   i t se l f  cover ing  sa id  equ i ty  
con t r ibu t ion,  o r  shareho lders  agreement  between and  amongs t  2  o r  more  shareho lders  
o f  the  Pro jec t  Proponent  under tak ing  to  con t r ibu te /subscr ibe   the  requ i red equ i ty  
con t r ibu t ion;  o r  

 
i i .  i n  the  case o f  a  jo in t  ven ture /consor t ium -  an  under tak ing  o f  the  members thereo f  to  

in fuse  the  requ i red equ i ty  con t r ibu t ion  to  the  jo in t  ven tu re /consor t ium.  
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c .  p roo f  o f  f i rm commi tments  f rom repu tab le  f inanc ia l  ins t i tu t ion  to  prov ide su f f i c ien t  c red i t  
l i nes  to  cover  the  to ta l  es t imated  cos t  o f  the  p ro ject ;   

 
d .  in  the  case  o f  a  jo in t  ven ture /consor t ium,  the  agreement  ind ica t ing  that  the  members  a re  

jo in t l y  and  severa l l y  l i ab le  for  the   ob l iga t ions  o f  the  Pro jec t  Proponent  under  the  cont rac t ;  
o r  

 
e .  in  case  A SPECIAL PURPOSE COMPANY (SPC )  i s  fo rmed for  purposes  o f  under tak ing the  

p ro jec t ,  p roof  o f  reg is t ra t ion  in  accordance  w i th  Ph i l ipp ine laws .  
 
f .  such  o ther  cond i t ions  imposed by  the  Agency /LGU.  
 
 Fa i lu re  to  submi t  the  requ i rements  w i th in  the  p rescr ibed  th i r t y  (30) -ca lendar  day  per iod  w i l l  

resu l t  i n  con f i sca t ion  o f  the  b id  secur i ty .  Wi th in  seven (7) -ca lendar  days  upon rece ip t  o f  the  
forego ing  requ i rements  fo r  award ,  the  Head o f  Agency /LGU sha l l  de termine  and  no t i f y  the  
w inn ing  b idder  o f  i t s  compl iance o f  a l l  the  cond i t ions  s ta ted in  the  sa id  no t i ce .   

 
SE C T I O N  11 .4  -  F O R M A T I O N  O F  SP E C I A L  PU R P O S E  C O M P A N Y  (SPC)
 
The  w inn ing Pro jec t  Proponent  may  cause  the  incorpora t ion  o f  aN  SPC tha t  sha l l  assume and 
accede to  a l l  the  r igh ts  and  ob l iga t ions  o f  the  w inn ing  Pro jec t  Proponent ,  Prov ided,  tha t :  

 
a .  the  SPC is  reg is te red  in  accordance w i th  app l i cab le  Ph i l ipp ine  

corpora te /commerc ia l / inves tment  laws;   
 

b .  the  w inn ing Pro jec t  Proponent  subscr ibes  to  and pays for  a  s ign i f i cant /pr inc ipa l  
shareho ld ing o r  con t ro l l ing  in teres t  in  the SPC,  sub jec t  to  the  na t iona l i t y  and  ownersh ip  
requ i rements  under  the  Cons t i tu t ion  and  o ther  app l i cab le  laws .   The  requ i red  leve l  o f  share  
ownersh ip  may  be  ind ica ted  in  the  tender  documents  o r  de termined  as  a  cond i t ion  pr io r  to  
con t rac t  award;  
 

c .  in  the  case o f  a  jo in t  ven ture /consor t ium,  a l l  members  thereo f  sha l l  p resen t  proof  o f  
con t rac tua l  or  o ther  lega l ly  b ind ing  t ies  to  or  re la t ionsh ips  w i th  the  SPC fo r  the  deve lopment  
and  imp lementa t ion  o f  the  p ro jec t  in  accordance  w i th  the i r  submi t ted  bus iness  p lan,   e .g . ,  
fo r  fac i l i t y  owners /deve lopers /equ i ty  inves to rs  -  subscr ip t ion  to  and  payment  fo r  a  
s ign i f i can t  number  o f  shares  in  the  SPC;   fo r  Cont rac tors  or  operators  -  b ind ing  appo in tment  
and  under tak ing  to  be  the Cont rac tor /opera tor  or  du ly  s igned eng ineer ing ,  procurement  and  
Const ruc t ion  (EPC)  con t rac t /opera t ion  and ma in tenance  agreement ;   fo r  f inanc ia l  
ins t i tu t ions -  le t te r  o f  f i rm commitment  to  ra ise  or  prov ide  f inanc ing  to  the  p ro jec t ;  
 

d .  an  access ion under tak ing  i s  executed by  the  SPC and the w inn ing  proponent  in  favor  o f  the  
Agency /LGU mak ing the SPC pr inc ipa l l y  l i ab le  for  the  per formance o f  the  w inn ing  Pro jec t  
Proponent ’ s  ob l iga t ions under  the  Not ice  o f  Award  and /o r  the  con t rac t ;  
 

e .  a  wr i t ten  no t i ce  to  fo rm the  SPC and the  p roposed access ion  are  submi t ted to  the 
Agency /LGU wi th in  f i ve  (5)  ca lendar  days  f rom date  o f  rece ip t  o f  No t i ce  o f  Award.  

 
SE C T I O N  11 .5  -  WI T H D R A W A L /SU B S T I T U T I O N  O F  A  ME M B E R   
 
Sub jec t  to  the  approva l  o f  the  Agency /LGU,  any  member  o f  the  jo in t  ven tu re  o r  consor t ium,  or  a 
shareho lder  o f  the  SPC created (who was  a  member  o f  such jo in t  ven ture  or  consor t ium) ,  or  i t s  pre-
qua l i f ied  Cont rac tors  may  w i thdraw as  such  p r io r  to  award  o f  the  p ro jec t  o r  any  t ime dur ing  the  
con t rac t  te rm,  prov ided  tha t ,  the  remain ing  members  or  shareho lders  w i th  o r  w i thou t  the  subs t i tu te  
a re  s t i l l  l ega l l y ,  techn ica l l y ,  and f inanc ia l l y  capab le  o f  success fu l l y  car ry ing  ou t  the 
imp lementa t ion /opera t ion o f  the  pro jec t  or  tha t  a  su i tab le  and acceptab le  subs t i tu te  w i th  equa l  or  
be t te r  qua l i f i ca t ions  i s  rep lac ing  such w i thdraw ing member  or  shareho lder  sub jec t  to  the  p rov is ion  
in  Sec t ion  11.3  (d) .  
 
A wi thdrawa l  made in  v io la t ion  o f  th is  sec t ion  sha l l  be  a  g round fo r  d isqua l i f i ca t ion  or  cance l la t ion  
o f  the  con t rac t ,  as  the  case  may be,  and  fo r fe i tu re  o f  the  p roponent ' s  b id  or  per formance secur i t y .  

24 
 



Proposed Amendments to the BOT Law Implementing Rules & Regulations 

PROPOSED AMENDMENTS 
(Legend:  deleted prov is ions ,  PROPOSED PROVISIONS )  

 
SE C T I O N  11 .6  -  VA L I D I T Y  O F  B I D S /R E T U R N  O F  B I D  SE C U R I T Y  
 
The  execu t ion  o f  the  cont rac t  sha l l  be  made w i th in  the  per iod  o f  the  va l id i t y  o f  the  b id  secur i t y .  The  
requ i red  b id  secur i t y  sha l l  be  va l id  fo r  a  reasonab le  per iod  bu t  in  no  case  beyond one  hundred 
e igh ty  (180)  ca lendar  days  fo l low ing  the  open ing  o f  the  b ids .   B id  secur i t i es  sha l l  be  re turned  to  the 
unsuccessfu l  b idders  as  soon as  the  con t rac t  i s  s igned by  the  w inn ing b idder .   
 
SE C T I O N  11 .7  -  EX T E N S I O N  O F  VA L I D I T Y  O F  B I D S   
 
When an  extens ion  o f  va l id i t y  o f  b ids  i s  cons idered  necessary ,  those  who submi t ted  b ids  sha l l  be  
reques ted in  wr i t i ng  to  extend  the va l id i t y  o f  the i r  b ids  before  the exp i ra t ion  da te .   However ,  b idders  
sha l l  no t  be  a l lowed to  mod i fy  o r  rev ise  the  pr i ce  or  o ther  substance  o f  the i r  b ids .    
  
B idders  sha l l  have  the  r igh t  to  re fuse  to  g ran t  such  an  ex tens ion w i thou t  fo r fe i t i ng  the i r  b id  secur i t y ,  
bu t  those  who are  w i l l i ng  to  extend  the va l id i t y  o f  the i r  b ids  shou ld  be requ i red  to  prov ide  a  su i tab le  
ex tens ion  o f  b id  secur i t y .   
 
SE C T I O N  11 .8  -  F A I L U R E  O F  B I D D I N G   
 
In  the case o f  so l i c i ted  b ids ,  when no comply ing b ids  are  rece ived  or  in  case  o f  fa i lu re  to  execu te  
the  con t rac t  w i th  a  qua l i f ied  and  con t rac t ing  b idder  due to  the  re fusa l  o f  the  la t te r ,  the  b idd ing sha l l  
be  dec lared a  fa i lu re .   In  such  cases ,  the  pro jec t  sha l l  be  sub jected  to  a  re-b idd ing.  
 
 
 

RULE 12 -  CONTRACT APPROVAL AND IMPLEMENTATION 
 
SE C T I O N  12 .1  -  EX E C U T I O N /AP P R O V A L  O F  T H E  CO N T R A C T 
 
The au thor ized  s igna to ry( ies)  o f  the  w inn ing  b idder  and  the  HEAD OF  Agency /LGU sha l l  execu te  
and  s ign  the con t rac t  fo r  the  pro jec t ,  w i th in  seven (7 )  ca lendar  days  f rom rece ip t  by  the  w inn ing  
b idder  o f  the  not i ce  f rom the  Agency /LGU tha t  a l l  cond i t ions s ta ted in  the  Not ice  o f  Award have 
been compl ied  w i th .  Cons is ten t  w i th  Ar t i c le  1159 o f  the  New C iv i l  Code,  the  con t ract  i s  the  law 
be tween the par t ies  and the  par t ies  sha l l  per form the i r  respec t i ve  pres ta t ions,  ob l iga t ions,  and 
under tak ings thereunder  w i th  u tmos t  good fa i th  w i th  the  end  in  v iew o f  a t ta in ing  the  ob jec t i ve  
hereo f .  An  or ig ina l  s igned copy  o f  the  con t rac t  sha l l  be  submi t ted  to  the   NEDA BOARD THROUGH 
THE ICC  w i th in  seven (7)  ca lendar  days  a f te r  s ign ing  thereo f  BY THE AGENCY/LGU FOR 
INFORMATION .  
 
In  the  event  o f  re fusa l ,  inab i l i t y  o r  fa i lu re  o f  the  w inn ing  b idder  to  en te r  in to  con t rac t  w i th  the  
Government  w i th in  the  t ime prov ided there for ,  the  Agency/LGU concerned sha l l  fo r fe i t  i t s  b id  
secur i t y .  In  such  an  even t ,  the  Agency /LGU concerned sha l l  cons ider  the b idder  w i th  the next  
ranked comply ing  b id .  I f  the  same sha l l  l i kew ise re fuse  or  fa i l  to  enter  in to  cont rac t  w i th  the  
Government ,  i t s  b id  secur i t y  sha l l  l i kew ise  be  fo r fe i ted  and the  Agency/LGU concerned sha l l  
cons ider  the  nex t  ranked comply ing  b id ,  and  so  on un t i l  a  con t rac t  sha l l  have  been entered  in to .  In  
the  even t  tha t  the  concerned  Agency /LGU is  unab le  to  execu te  the  con t rac t  w i th  any  o f  the 
comply ing  b idders ,  a  fa i lu re  o f  b idd ing  w i l l  be  dec la red  and the  p ro jec t  may  be  sub jected  to  a  re -
b idd ing .  
 
SE C T I O N  12 .2  -  OT H E R  AP P R O V A L S  F O R  CO N T R A C T  
 
The Pro ject  Proponent  sha l l ,  as  may be  requ i red under  the  ex is t ing  laws ,  ru les  and  regu la t ions 
secure  any  and  a l l  o ther  approva ls  fo r  the cont rac t  or  the  imp lementa t ion  thereo f  f rom government  
agenc ies  or  bod ies inc lud ing  the Regu la to r  in  the  case o f  Pub l i c  U t i l i t y  Pro jec ts .  Th is  inc ludes 
secur ing  the necessary  and  appropr ia te  env i ronmenta l  c learances  f rom the  DENR pr ior  to  ac tua l  
p ro jec t  Const ruc t ion .  The DENR sha l l  ac t  on  the  env i ronmenta l  c learance  o f  the  pro ject  w i th in  the  
t ime f rame prescr ibed  and  fo l low ing  the  gu ide l ines  o f  DENR Admin is t ra t i ve  Order  No.  96-37  and  
subsequent  gu ide l ines  as  may be  i ssued f rom t ime to  t ime.  The  Agency /LGU may prov ide  the 
necessary  ass is tance to  the  Pro jec t  Proponent  in  secur ing  a l l  the  requ i red  c learances.  The  cont rac t  
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sha l l  p rov ide mi les tones  in  secur ing  such  o ther  approva ls  requ i red  for  the imp lementa t ion  o f  the 
con t rac t .  
 
SE C T I O N  12 .3  -  G R A N T  O F  FR A N C H I S E   
 
Sub jec t  to  the  p rov is ions  o f  the  Cons t i tu t ion  and  o ther  ex is t ing  laws ,  once  a  con t rac t  invo lv ing 
Pub l i c  U t i l i t y  Pro jects  i s  execu ted  by the  Pro jec t  Proponent  and  the  Agency /LGU,  a  p resumpt ion  
a r ises tha t  the  pub l i c  in te rest  w i l l  be  served by the  imp lementa t ion  o f  the  p ro jec t  covered  thereby ,  
and  immed ia te ly  upon app l i ca t ion  by  the  Pro jec t  Proponent ,  the  Regu la to r  sha l l  g ran t  in  favor  o f  the  
Pro jec t  Proponent  a  Franch ise  on  a  prov is iona l  bas is  to  operate  the  fac i l i t y  and  co l lec t  the  to l l s ,  
fees ,  ren ta ls ,  and o ther  charges  s t ipu la ted  under  the  cont rac t ,  and  a f ter  hear ing  and  determina t ion  
tha t  a l l  o ther  requ i rements  a re  compl ied  w i th ,  make such Franch ise  permanent  and for  a  f i xed term.  
 
SE C T I O N  12 .4  -  C O N T R A C T  EF F E C T I V I T Y   
 
The cont rac t  sha l l  be  e f fec t i ve  upon s ign ing thereo f  by  the  Head o f  Agency /LGU and un less  another  
da te  i s  s t ipu la ted there in .  
 
SE C T I O N  12 .5  -  N O T I C E  T O  CO M M E N C E  
 
The concerned Agency /LGU sha l l  i ssue  the  “Not ice  to  Commence Imp lementa t ion”  o f  the  pro ject  to  
the  proponent  no t  la ter  than  seven (7)  ca lendar  days  f rom the  da te  o f  the  approva l /s ign ing  o f  the 
con t rac t  by  the  Head o f  Agency /LGU.  
 
SE C T I O N  12 .6  -  PR E P A R A T I O N  A N D  A P P R O V A L  O F  DE T A I L E D  EN G I N E E R I N G  DE S I G N   
 
The  Pro jec t  Proponent  sha l l  be  respons ib le  for  the  p reparat ion  o f  the  de ta i led  eng ineer ing  des igns  
and  p lans  based on  the  prescr ibed  min imum des ign  and  per fo rmance s tandards and  spec i f i ca t ions  
and  sha l l  submi t  the  same to  the Agency /LGU concerned.  
 
The Agency /LGU concerned sha l l  rev iew the deta i led  eng ineer ing  des igns  and  p lans  prepared  by  the  
Pro jec t  Proponent  in  te rms o f  i t s  compl iance  w i th  the  prescr ibed  s tandards  and  spec i f ica t ions,  and 
i f  found acceptab le ,  sha l l  approve  the  same for  incorporat ion in  the  con t rac t  to  be  s igned by  the 
Pro jec t  Proponent  and the  Agency /LGU.  Th is  approva l  by  the  Agency /LGU concerned 
no tw i ths tand ing ,  the  Pro jec t  Proponent  sha l l  be  so le ly  respons ib le  for  the in tegr i t y  o f  i t s  de ta i led 
eng ineer ing des igns  and p lans .   The  approva l  thereo f  by  the  Agency /LGU concerned does  no t  
d im in ish  th is  respons ib i l i t y ,  nor  does  i t  t rans fer  any  par t  o f  such  respons ib i l i t y  to  the  Agency /LGU 
concerned.      
 
In  the  case  o f  loca l  pro jec ts ,  the  LGU concerned sha l l  ensure  that  the  techn ica l  des igns ,  p lans ,  
spec i f i ca t ions ,  and  re la ted  aspec ts  necessary  fo r  the  pro jec t ’ s  Const ruc t ion ,  operat ion  and 
ma in tenance  sha l l  be  based on re levan t  loca l  and  na t iona l  po l i c ies ,  s tandards and gu ide l ines.  
Moreover ,  the  LGU sha l l  consu l t  w i th  appropr ia te  na t iona l  regu la tory  bod ies  regard ing  nat iona l  
po l i c ies ,  s tandards ,  and gu ide l ines  in  g ran t ing  the  necessary  Franch ise.   
  
SE C T I O N  12 .7  -  PR O J E C T  CO N S T R U C T I O N   
 
The  Pro jec t  Proponent  sha l l  bu i ld  the  fac i l i t y  in  accordance w i th  the  des ign  and  per formance 
s tandards  and  spec i f i ca t ions  prescr ibed  in  the  approved deta i led  eng ineer ing  des ign .   For  th is  
Const ruc t ion  s tage ,  the  Pro jec t  Proponent  may  engage the  serv ices o f  fo re ign and /o r  F i l ip ino 
Cont rac tors  tha t  comply  w i th  the  requ i rements  as  p rescr ibed  under  Sect ion  5 .4  (a)  and  (b) .   In  the 
case  o f  fo re ign  Cont rac to rs ,  F i l i p ino  labor  sha l l  be  employed in  the  d i f fe ren t  phases  o f  the  
Const ruc t ion  works where  F i l ip ino  sk i l l s  a re  ava i lab le .   Hir ing o f  labor  sha l l  be  sub jec t  to  ex is t ing  
labor  laws,  ru les  and regu la t ions .  
 
SE C T I O N  12 .8  -  PE R F O R M A N C E  GU A R A N T E E  F O R  C O N S T R U C T I O N  WO R K S   
 
To  guaran tee the  fa i th fu l  per formance by  the  Pro ject  Proponent  o f  i t s  ob l iga t ions  under  the  cont rac t ,  
i nc lud ing  the p rosecu t ion o f  the  Const ruc t ion  works  re la ted  to  the  pro jec t ,  the  Pro ject  Proponent  
sha l l  pos t  a  per formance guarantee in  favor  o f  the  Agency /LGU concerned,  w i th in  the  per iod  and  in  
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the  form and amount  s t ipu la ted  in  the  Not i ce  o f  Award.  The  per fo rmance secur i t y  may  be  in  the  form 
o f  cash ,  bank  d ra f t  o r  guaran tee  con f i rmed by  a  loca l  bank  ( in   the  case o f  fo re ign b idders  bonded 
by  a  fo re ign bank) ,  le t te r  o f  c red i t  i ssued by  a  repu tab le  bank ,  sure ty  bond ca l lab le  on  demand 
issued by  the  GSIS or  by  sure ty  or  insurance compan ies  du ly  accred i ted by  the  Of f ice  o f  the  
Insurance  Commiss ioner ,  o r  a  combinat ion  thereo f ,  in  accordance  w i th  the fo l low ing  schedu les :  
 

a .  Cash,  i r revocab le  le t te r  o f  c red i t ,  bank  dra f t  -  a  m in imum o f  two  percent  (2%)  o f  the  to ta l  
P ro jec t  Cost .   

 
b .  Bank  Guarantee  -  a  m in imum of  f i ve  percent  (5%)  of  the to ta l  Pro jec t  Cos t .  
 
c .  Sure ty  Bond -  a  m in imum o f  ten  percent  (10%)  o f  the  to ta l  Pro jec t  Cos t .  

 
The per fo rmance guaran tee  sha l l  be  va l id  up  to  acceptance by  the  Agency /LGU o f  the  fac i l i t y .  
 
SE C T I O N  12 .9  -  PE R F O R M A N C E  GU A R A N T E E  F O R  O P E R A T I O N  
 
For  pro jec ts  where  the  proponent  o r  o ther  th i rd  par t ies  sha l l  opera te  the  pro ject ,  the  Agency /LGU 
sha l l  de termine  whether  the  Pro ject  Proponent  w i l l  pos t  an  operat ing  secur i t y ,  s imu l taneous ly  w i th  
the  acceptance  o f  the  fac i l i t y  and  the  re lease  o f  the  per formance secur i t y .  The  operat ing secur i t y  
w i l l  be  i ssued to  guarantee  the  proper  opera t ion  o f  the  p ro ject  in  accordance w i th  the  opera t ing  
parameters  and  spec i f i ca t ions  under  the  con t rac t .  The Agency /LGU sha l l  de termine  the  amount  bu t  
the  form sha l l  be  in  accordance w i th  the  preced ing  sec t ion.  Th is  opera t ing secur i t y  sha l l  be  va l id  
n ine ty  (90)  ca lendar  days a f te r  the  tu rn -over  o f  the  fac i l i t y ,  as  con templa ted  in  Sec t ion  12 .22 ,  o r  as  
may be  prov ided  in  the  con t rac t  wh ichever  i s  longer .  
 
SE C T I O N  12 .10  -  R E V I E W  O F  PR O J E C T  C O N S T R U C T I O N ,  OP E R A T I O N  A N D  MA I N T E N A N C E   
 
The  Agency/LGU may inspec t  and  check ,  f rom t ime to  t ime,  the  pro ject  to  de termine  whether  the  
p ro jec t  i s  cons t ruc ted ,  opera ted  and  ma in ta ined  in  accordance  w i th  the  approved p lans,  
spec i f i ca t ions ,  s tandards and  cos ts  under  the  con t rac t .   
 
In  the  even t  tha t  the  Agency /LGU concerned  sha l l  f i nd  any  dev ia t ion  f rom or  non-compl iance  w i th  
the  approved p lans ,  spec i f i ca t ions  and  s tandards,  i t  sha l l  b r ing  the  same to  the  a t tent ion  o f  the  
Pro jec t  Proponent  fo r  the necessary  cor rect i ve  ac t ions .  Fa i lu re  o f  the  Pro ject  Proponent  to  cor rec t  
the  dev ia t ion  w i th in  the  t ime prescr ibed  by  the  Agency /LGU may be  a  ground for  the resc iss ion/  
te rmina t ion  o f  the  cont rac t ,  in  accordance w i th  Sec t ion  12 .20  (b)  o f  these  Rev ised IRR.   Such 
techn ica l  superv is ion  by  the  Agency/LGU concerned  sha l l  no t  d im in ish  the  s ingu lar  respons ib i l i t y  o f  
the  Pro jec t  Proponent  fo r  the  p roper  Const ruc t ion ,  opera t ion ,  and main tenance o f  the  fac i l i t y ,  nor  
does  i t  t rans fe r  any  par t  o f  tha t  respons ib i l i t y  to  the Agency /LGU.  
 
SE C T I O N  12 .11  -  C O N T R A C T  VA R I A T I O N  
 
Sub jec t  to  the  approva l  by  the  HEAD OF  Agency /LGU,  a  con t rac t  var ia t ion  may be  a l lowed,  
Prov ided,  that :  
 

a.  Except  as  may be a l lowed under  a  paramet r i c  fo rmu la  in  the con t rac t  i t se l f ,  there  i s  no  
inc rease  in  the  agreed fees ,  to l l s  and charges  or  a  decrease in  the  Agency /LGU’s  revenue 
or  pro f i t  share  der ived  f rom the  pro jec t ;  o r  

 
b.  There  i s  no reduc t ion  in  the  scope o f  works  or  per formance s tandards ,  o r  fundamenta l  

change in  the  con t ractua l  a r rangement  nor  ex tens ion  in  the  con t rac t  te rm,  excep t  in  cases  
o f  breach  on  the  par t  o f  the  Agency /LGU of  i t s  ob l iga t ions under  the  con t ract ;  o r  

 
c .  THERE IS No add i t iona l  Government  Under tak ing ,  o r  increase  in  the  f inanc ia l  exposure o f  

the  Government  under  the pro jec t ;  o r  
 
d.  Such  i s  necessary  due to  an  un foreseeab le  event  beyond the  con t ro l  o f  the  par t ies .  

 
Under  no c i rcumstances sha l l  a  Pro jec t  Proponent  proceed to  commence a  proposed con t ract  
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va r ia t ion  un less  approved by  the  HEAD OF  AGENCY/LGU .  Fa i lu re  to  secure approva l  o f  the  HEAD 
OF  AGENCY/LGU CONCERNED  sha l l  render  the  con t rac t  var ia t ion  vo id .  
 
SE C T I O N  12 .12  -  M I L E S T O N E S  
 
The Pro jec t  Proponent  sha l l  execu te  the pro jec t  in  accordance  w i th  pre-de termined  mi les tones .   
Fa i lu re  by  the  Pro jec t  Proponent  to  comply  w i th  these  mi les tones  may resu l t  to  con t rac t  resc iss ion 
and  for fe i tu re  o f  the  per fo rmance secur i t y  o f  the  p roponent ,  in  accordance  w i th  Sec t ion  12 .20  (b)  
hereo f .   
 
SE C T I O N  12 .13   -  R E L E A S E  O F  PE R F O R M A N C E  GU A R A N T E E/OP E R A T I N G  SE C U R I T Y   
 
 a .  Per formance Guaran tee  
 

The  per fo rmance guarantee  sha l l  be  re leased  by  the  Agency /LGU concerned  a f ter  the 
i ssuance  o f  the  "Cer t i f i ca te  o f  Comple t ion  and  Acceptance"  o f  the  Cons t ruct ion  works,  and  
the  acceptance  by  the  Agency /LGU of  the  p ro jec t  as  comple ted  in  accordance  w i th  the  
agreed s tandards  and  spec i f i ca t ions,  p rov ided  tha t  there  are  no  c la ims f i l ed  aga ins t  the  
Pro jec t  Proponent  or  i t s  Cont rac tor  

 
As  may be  agreed  upon in  the  con t rac t ,  a  por t ion  o f  the  per formance secur i t y  sha l l  be  
re leased upon compl iance w i th  cor respond ing  mi les tones .  

 
 b .  Opera t ing  Secur i t y  
 

The opera t ing  secur i t y  sha l l  be  re leased by  the Agency /LGU concerned on  the  t rans fer  da te  
o f  the  fac i l i t y ,  p rov ided tha t  there  are  no c la ims f i led  aga inst  the  Pro ject  Proponent  and  i t s  
Cont rac tor .  

 
SE C T I O N  12 .14   -  L I Q U I D A T E D  DA M A G E S    
 
Where the  Pro jec t  Proponent  fa i l s  to  sa t i s fac tor i l y  comple te  the work  on or  be fore  comple t ion  date ,  
inc lud ing  any  ex tens ion  o r  grace  per iod  du ly  granted ,  or  meet  the  operat ing  per formance s tandard 
as  p rescr ibed  in  the  cont rac t ,  the  Pro jec t  Proponent  sha l l  pay  the  Agency/LGU concerned l iqu idated 
damages ,  as  spec i f ied  in  the  cont rac t  as  an  indemni ty  and  no t  by  way  o f  pena l ty .  The  per formance 
secur i t y  or  opera t ing  secur i t y ,  as  the  case  may be,  sha l l  answer  for  any  l iqu ida ted  damages  due  to  
the  Agency/LGU.  
 
Dur ing  the  Cons t ruc t ion  per iod ,  the  amount  o f  l iqu idated  damages  due  fo r  every  ca lendar  day  o f  
de lay  beyond the  comple t ion  da te  w i l l  be  determined by  the  Agency /LGU.  Dur ing  the  opera t ion 
per iod ,  the  amount  o f  l iqu ida ted  damages,  wh ich  w i l l  be  de termined by the  Agency /LGU,  sha l l  be  
based on the  pr inc ip le  o f  fa i r  compensat ion  fo r  damages  wh ich  the  Agency /LGU wi l l  sus ta in  as  a  
resu l t  o f  the  Pro jec t  Proponent ’s  fa i lu re  to  meet  i t s  ob l iga t ions.  
 
The impos i t ion  and  co l lec t ion  o f  l i qu ida ted  damages  sha l l  be  w i thou t  pre jud ice  to  the  r igh t  o f  the  
Agency /LGU concerned to  resc ind  the  con t rac t  and p roceed w i th  the  procedures  prescr ibed  under  
Sec t ion 12.20  (b) .  
 
SE C T I O N   12 .15 -  R E P A I R  A N D  MA I N T E N A N C E  C O S T S   
 
The Pro ject  Proponent  sha l l ,  w i th in  the  con t rac t  te rm and the  war ran ty  per iod  prescr ibed  under  
Sec t ion 12.22 ,  under take the necessary  and  appropr ia te  repa i r  and ma in tenance o f  the pro jec t ,  in  
accordance  w i th  the  des ign  and  per fo rmance s tandards  prescr ibed  in  the  approved con t rac t ,  in  
o rder  to  ensure  tha t  the  fac i l i t y  opera tes  a t  the  des i red  leve l  o f  serv ice .   For  th is  purpose ,  and  
where  app l i cab le ,  a  por t ion  o f  the  pro jec t ' s  revenues  equ iva len t  to  the  cost  o f  the  pro jec t ' s  repa i r  
and  ma in tenance,  as  ind ica ted  in  the  Pro jec t  Proponent ' s  b id  p roposa l  sha l l  be  set  as ide  and  
reserved  exc lus ive ly  fo r  repa i r  and  ma in tenance cos ts  o f  the  p ro jec t .   For  fac i l i t y ,  an  escrow 
account  may  be  estab l i shed  for  the purpose .   
 
SE C T I O N  12 .16  -  R E P A Y M E N T  SC H E M E S  
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12 .16 .1  Genera l  C lass i f i ca t ion  

 
The repayment  schemes for  the  pro jec ts  sha l l  depend on  the  cont rac tua l  ar rangement  as  
fo l lows :  

 
a .  For  pro jec ts  under taken th rough BOT,  CAO,  DOT,  ROT,  BOO and ROO ar rangements ,  the  

Pro jec t  Proponents  may  be  repa id  by au thor iz ing  i t  to  co l lec t  reasonab le  to l l s ,  fees ,  and  
charges  for  a  f i xed  term.  In  the  case  o f  BOT,  CAO,  DOT,  ROT ar rangements ,  such te rm 
sha l l  i n  no  case  exceed f i f t y  (50)  years .  However ,  fo r  BOO and ROO ar rangements ,  the  
Pro jec t  Proponent ,  upon renewa l  o f  i t s  F ranch ise  o r  con t rac t  w i th  the  Agency  o r  LGU,  may  
be  a l lowed to  cont inue  co l lec t ing  to l l ,  fees ,  charges  and  ren ta ls  fo r  the  opera t ion  o f  the  
fac i l i t y  o r  the  p rov is ion  o f  the  serv ice .  

 
b .  For  pro jec ts  under taken  th rough  BTO ar rangement  -  the  Pro ject  Proponent  may  be  repa id  

by  e i ther  o f  the  fo l low ing  two op t ions :  F i rs t  Opt ion  -  the  Agency/LGU prov ides  Amor t i za t ion  
as  may be  appropr ia te  and  reasonab le .  To l l s ,  fees ,  ren ta ls  and  charges  tha t  the  Pro jec t  
Proponent  may  co l lec t  wh i le  operat ing  the  fac i l i t y  on  beha l f  o f  the  Agency/LGU may be  
app l ied  d i rec t l y  to  the  Amor t i za t ion .  Moreover ,  the  Fac i l i t y  opera to r  may be  repa id  by  the  
Agency /LGU th rough a  management  fee  as  may be  incorpora ted  in  the  management  
con t rac t  en tered  be tween the  Agency /LGU and the  Pro jec t  Proponent ;  Second Opt ion  -  the  
Pro jec t  Proponent  may  be  a l lowed to  d i rec t l y  co l lec t  to l l s ,  fees ,  ren ta ls  and  charges  for  a  
f i xed  term.  

 
c .  For  pro jec ts  under taken  th rough BT and  BLT ar rangements  -  the  Pro jec t  Proponent  may be  

repa id  by  the Agency /LGU through Amor t i za t ion  as  may be  appropr ia te  and  reasonab le .  
 
d .  Where  app l icab le ,  the  proponent  may  l i kewise  be  repa id  in  the  form o f  a  share  in  the  

revenue o f  the  pro ject  or  o ther  non-monetary  payments ,  such as ,  but  no t  l im i ted  to  the gran t  
o f  commerc ia l  deve lopment  r igh ts  o r  the  grant  o f  a  por t ion  or  percen tage  o f  the  rec la imed 
land ,  sub jec t  to  cons t i tu t iona l  requ i rements .  

     
e .  For  pro jec ts  under taken  through a r rangements  no t  enumera ted  under  th is  Ac tbu t  

approved /au thor ized  by  the  NEDA Board,  the  Pro jec t  Proponent  may  be  repa id  through any  
schemes as  recommended by  the  ICC and approved/au thor ized  by  the NEDA Board .  

 
12 .16 .2  To l l s ,  fees ,  ren ta ls  and  charges    

 
The proposed to l l s ,  fees ,  and  charges sha l l  be  cons idered  by  the  Agency /LGU in  the  eva lua t ion 
o f  the  b id ,  tak ing  in to  account  the  reasonab leness  thereof  to  the  end-users  o f  the  fac i l i t y .  The  
to l l s ,  fees ,  charges  and ren ta ls  that  a  Pro jec t  Proponent  may  charge  for  the  use  o f  the  fac i l i t y  
sha l l  be  those  as  approved by  the  Approv ing  Body cons is tent  w i th  Sec t ion 1 .3  (a .a ) ,  resu l t ing  
f rom the b idd ing ,  and  incorpora ted  in  the  con t rac t ,  wh ich,  sha l l  be  uphe ld /adopted /accorded  
u tmost  we ight / recogn ized by  the  Regu la tor .  

  
12 .16 .3  Remi t tance  o f  Earn ings  o r  Other  Amounts  Due to  a  Fore ign  Pro jec t  Proponent  
 
The remi t tance  o f  earn ings  and o ther  amounts  due  to  a  fore ign  proponent  under  the  con t rac t  
sha l l  be  in  accordance  w i th  per t inent  laws ,  ru les  and  regu la t ions  espec ia l l y  those  i ssued by  the 
BSP.  

 
SE C T I O N  12 .17  -  R E V E N U E  SH A R I N G   
 
The Agency /LGU concerned may share  in  the  revenue f rom the opera t ion  o f  the  Pro jec t  Proponent  in  
the  form of  e i ther  a  f i xed fee  or  a  cer ta in  percentage  o f  the gross  revenue or  a  combina t ion  o f  bo th ,  
p rov ided tha t  the same is  ind ica ted  in  the  b idd ing  documents  and  inc luded in  the cont rac t .  
 
SE C T I O N  12 .18  -  A D J U S T M E N T S  O F  T O L L S /F E E S /R E N T A L S/C H A R G E S   
 
The  to l l s ,  fees ,  ren ta ls  and  charges  may be  sub jec t  to  ad justment  dur ing  the  l i fe  o f  the  con t rac t ,  
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based on  the  p re -de termined formu la  and  o f f i c ia l  p r i ce  ind ices  p rescr ibed in  the  “ Ins t ruc t ions  to  
B idders”  and the  approved con t ract .  For  th is  purpose ,  pr io r  to  b idd ing ,  the  concerned  Agency /LGU 
sha l l  secure   the  adv ice o f  the  Regu la to r  fo r  such  fo rmu la .  The mon i tor ing o f  the  cons is tency  o f  the  
p roposed ad jus tments  o f  to l l s ,  fees,  ren ta ls  and  charges w i th  the  prescr ibed  ra te  o f  re tu rn ,  i f  any ,  
sha l l  be  under taken by  the  appropr ia te  regu la tory  body  or  Imp lement ing  Agency /LGU.  
 
Pr ice  ind ices sha l l  be  based on  the  o f f i c ia l  i ssuances  by  the  Nat iona l  S ta t i s t i cs  Of f i ce  (NSO) ,  BSP,  
Depar tment  o f  Labor  and  Employment  (DOLE)  and  o ther  sources  au thor ized  by  the  Agency /LGU 
concerned  pr io r  to  b idd ing.  
 
SE C T I O N  12 .19  -  A U D I T  O F  CO L L E C T I O N S   
 
A l l  revenues,  share  and /o r  rece ip ts  per ta in ing  to  o r  accru ing  to  the  Agency /LGU der ived  f rom any 
p ro jec t  p roposed under  the  Ac t  and these  Rev ised  IRR,  inc lud ing  expend i tu res or  use  o f  funds  and  
p roper ty ,  owned or  he ld  in  t rus t  by ,  or  per ta in ing  to  the  Government ,  sha l l  be  sub jec t  to  examina t ion 
aud i t  by  the Commiss ion on  Aud i t  (COA) ,  inc lud ing  i )  ensur ing  that  such  revenues,  share  and /or  
rece ip ts  are  fu l l y  and  proper ly  accounted  for  and  remi t ted  to  the  Agency /LGU,  and  i i )  de termin ing  i f  
the  mandated  re turn  on  ra te  base i s  compl ied  w i th ,  in  the  case  o f  Pub l i c  U t i l i t y  Pro jects .  
 
Al l  revenues and rece ip ts  per ta in ing to  or  accru ing  to  the  Pro jec t  Proponent  sha l l  be  t reated as 
p r i va te  funds  inc lud ing  in teres t  o r  y ie ld  thereon,  wh ich  may be  remi t ted  d i rec t l y  to  the  Pro jec t  
Proponent ,  as  may  be  s t ipu la ted  in  the  con t rac t .  
 
SE C T I O N  12 .20  -  C O N T R A C T  T E R M I N A T I O N /RE S C I S S I O N   
 
The cont rac t  may  be  termina ted / resc inded in  the  fo l low ing  even ts :  
 

a .  I f  the  Agency /LGU concerned fa i l s  to  comply  w i th  any  ma jor  ob l iga t ion  prescr ibed  in  the  
approved con t rac t ,  and  such  fa i lu re  i s  no t  remed iab le  or  i f  remed iab le  sha l l  remain  
unremed ied  fo r  an  unreasonab le  length  o f  t ime,  the  Pro jec t  Proponent  may ,  w i th  p r io r  no t i ce  
to  the concerned Agency /LGU,  spec i f y ing  the turn-over  da te ,  te rmina te  the con t rac t .  In  such 
an  even t ,  the  Pro ject  Proponent  sha l l  be  reasonab ly  compensated by the  Government  fo r  
equ iva len t  or  propor t iona te  cont rac t  cos t ,  as  def ined  in  the cont rac t  sub jec t  to  (c )  be low.    

 
b .  I f  the  Pro ject  Proponent  re fuses  or  fa i l s  to  per fo rm any  o f  the p rov is ions  o f  the  approved 

con t rac t  w i th  such  d i l igence  as  w i l l  ensure  the  pro ject ' s  comple t ion ,  opera t ion  and 
ma in tenance in  accordance  w i th  the p rescr ibed  techn ica l  and  per formance s tandards o r  
o therw ise  fa i l s  to  sa t i s fy  any  o f  the  con t rac t  prov is ions  inc lud ing  compl iance  w i th  the  
p rescr ibed/agreed mi les tone  act i v i t i es ,  or  commi ts  any  subs tan t ia l  b reach  o f  the  approved 
con t rac t ,  the  Agency /LGU sha l l  no t i f y  the  Pro ject  Proponent  in  wr i t ing  o f  the  same and i f  no t  
cor rected  w i th in  the  t ime spec i f ied ,  the  Agency/LGU concerned may resc ind the  con t rac t .  In  
such  an  event ,  the  Agency/LGU concerned may e i ther :  

 
i .  Take over  the  fac i l i t y  and assume a l l  a t tendant  l i ab i l i t i es  thereof ;  o r  
 
i i .  A l low the  Pro ject  Proponent ' s  lenders /cred i tors /banks  to  exerc ise  the i r  r igh ts  and  

in teres ts  under  the loan  and  co l la tera l  documents  w i th  respec t  to  the pro ject .  
  

In  any  case ,  the  Agency/LGU concerned sha l l  l i kew ise  for fe i t  the  per formance secur i t y  o f  
the  de fau l t ing  Pro ject  Proponent .   

 
c .  In  the even t  that  the pro jec t /con t ract  i s :  (a )  revoked,  cance l led ,  or  te rmina ted  by ( i )  the  

Agency /LGU in  accordance  w i th  the  con t rac t  th rough no  fau l t  o f  the  Pro jec t  Proponent  o r  ( i i )  
by  mutua l  agreement ,  o r  (b)  revoked  o r  cance led  by  a  cour t  by  f ina l  judgment  th rough no 
fau l t  o f  the  Pro ject  Proponent ,  the  Agency /LGU sha l l  compensate  the  sa id  Pro ject  Proponent  
fo r  i t s  ac tua l  expenses  incur red  in  the p ro jec t  p lus  a  Reasonab le  Rate  o f  Return  thereon  no t  
exceed ing  tha t  s ta ted  in  the  cont rac t ,  as  o f  the  da te  o f  con t rac t  te rmina t ion ,  p rov ided  tha t  
the  in teres t  o f  the  Government  in  these  ins tances  sha l l  be  du ly  insured  w i th  the  GSIS or  any  
o ther  insurance  en t i t y  du ly  accred i ted  by  the  Of f i ce  o f  the  Insurance Commiss ioner ,  
p rov ided fur ther  tha t  the  cos t  o f  the  insurance coverage sha l l  be  inc luded in  the terms and 
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cond i t ions  o f  the  approved  cont rac t .  
 
In  the  cases  re fer red  to  in  (a)  and  (c)  above ,  an  independent  appra iser ,  mutua l l y  acceptab le  to  the  
Agency /LGU and the  Pro jec t  Proponent ,  sha l l  de termine  the amount  to  be  pa id  to  the  Pro jec t  
Proponent ,  wh ich  de termina t ion  sha l l  be  made w i th in  a  per iod  not  more than  one  hundred e igh ty  
(180)  ca lendar  days  f rom con t rac t  resc iss ion  or  te rminat ion .  The  amount  determined  by  the  
independent  appra iser  sha l l  be  b ind ing  to  both  the Pro jec t  Proponent  and  the  Agency /LGU.   
 
In  cases  o f  emergency  or  when the  pub l i c  in teres t  so  requ i res ,  the Agency /LGU may immed ia te ly  
take-over  the  fac i l i t y  pr io r  to  the  de te rminat ion  o f  sa id  amount  and  payment  thereo f  to  the  Pro ject  
Proponent .  Un less o therw ise  agreed upon by the  Agency /LGU and the  Pro jec t  Proponent ,  the  
amount  f i xed by  sa id  independent  appra iser  sha l l  be  pa id  by  the  Agency /LGU no t  la ter  than  n ine ty  
(90)  ca lendar  days  f rom sa id  independent  appra iser ’s  adv ice  o f  such  de te rmina t ion ,  sub jec t  to  the  
enac tment  o f  a  law or  ord inance,  as  the  case may be ,  appropr ia t ing  such  amount ,  i f  requ i red .  
 
SE C T I O N  12 .21  -  VE N U E  F O R  L I T I G A T I O N   
 
The  venue fo r  the  reso lu t ion  o f  d isputes ,  arb i t ra t ion  or  l i t i ga t ion  sha l l  be  as  mutua l l y  agreed  upon 
by  the  par t ies  to  the cont rac t .  In  de fau l t  thereof ,  the  venue sha l l  be  in  the  Ph i l ipp ines .   
 
SE C T I O N  12 .22   -  T R A N S F E R  O F  A N D  WA R R A N T Y  O V E R  T H E  F A C I L I T Y  
 
Under  Cont rac tua l  Ar rangements  invo lv ing  t rans fe r  o f  the  fac i l i t y  to  the  Agency /LGU,  the  t ransfe r  o r  
tu rnover  w i l l  necessar i l y  inc lude the  t rans fer  o f  fu l l  l ega l  ownersh ip  over  the pro jec t  in  favor  o f  the  
Agency /LGU,  sub jec t  to  any  ex is t ing  l iens  as  may be  agreed  upon in  the  p ro jec t  agreement .  The  
Pro jec t  Proponent  sha l l  p rov ide  war ranty  tha t  the  fac i l i t y  meets  the  p ro jec t  techn ica l  
spec i f i ca t ions /agreed  system features,  per fo rmance s tandards  and  serv ices in  connec t ion  therewi th  
for  a  per iod  no t  less  than one  (1)  year  f rom the  turnover  o f  the  fac i l i t y .  For  th is  purpose ,  the  Pro jec t  
Proponent  sha l l  pu t  up a  war ran ty  secur i t y  in  the  form o f  cash,  le t te r  o f  c red i t ,  o r  bank 
d ra f t /guaran tee  i ssued by a  repu tab le  loca l / fo re ign bank ,  or  a  sure ty  bond i ssued by  the  GSIS or  an 
en t i t y  du ly  reg is tered  and  recogn ized by  the  Of f ice  o f  the  Insurance  Commiss ioner ,  ca l lab le  on 
demand and acceptab le  to  the  Agency/LGU,  or  any combina t ion thereo f  payab le  to  the Agency /LGU 
concerned,  the  amount  o f  wh ich  sha l l  be  de termined by  the  Agency /LGU and sha l l  be  s t ipu la ted  in  
the  con t ract .  The  war ranty  secur i t y  sha l l  be  made e f fec t i ve  immed ia te ly  upon t rans fer  o f  fu l l  lega l  
ownersh ip  over  the pro ject  in  favor  o f  the  Agency /LGU,  as  descr ibed  above .  
 

 
RULE 13  -  INVESTMENT INCENTIVES AND GOVERNMENT UNDERTAKINGS 

 
SE C T I O N  13 .1  -  SO U R C E S  O F  F I N A N C I N G   
 
In  the  Const ruc t ion  o f  p ro jec ts  au thor ized  under  the  Act  and  these  Rev ised  IRR,  the  Pro jec t  
Proponent  may  ob ta in  the requ i red  f inanc ing  for  the  Cons t ruc t ion  o f  the  pro jec t  f rom fore ign  and /or  
domest ic  sources .  
 
SE C T I O N  13 .2  -  IN V E S T M E N T  IN C E N T I V E S   
 
The fo l low ing Investment  Incen t i ves  w i l l  be  made ava i lab le  to  Pro jec t  Proponents :    
 

a .  Pro jec ts  under taken  through Cont rac tua l  Ar rangements  au thor ized  under  these  Rev ised  IRR 
cos t ing  more than  PhP 1.0  b i l l i on  sha l l ,  upon reg is t ra t ion  w i th  the Board o f  Inves tments  
(BOI) ,  be  ent i t l ed  to  incent i ves  as prov ided  for  under  the  Omnibus  Investment  Code.  
 

b .  Pro jec ts  under taken  through Cont rac tua l  Ar rangements  au thor ized  under  these  Rev ised  IRR 
cos t ing PhP 1 .0  b i l l i on  or  less  may,  upon reg is t ra t ion  w i th  BOI ,  ava i l  o f  incen t i ves  p rov ided  
for  under  the Omnibus  Inves tment  Code sub jec t  to  inc lus ion o f  the  pro jec t  ac t i v i t y  or  sec to r  
in  the  cur rent  Inves tment  Pr ior i t ies  P lan  ( IPP)  o f  BOI .  
 

c .  Pro jec ts  under taken  through Cont rac tua l  Ar rangements  au thor ized  under  these  Rev ised  IRR 
sha l l  a lso  be en t i t l ed  to  o ther  incen t i ves ,  as  prov ided  under  ex is t ing  laws,  such  as,  bu t  no t  
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l im i ted  to  incen t i ves  under  P.D.  535  (1974) ,  o therw ise  known as  the  “Tour ism Incent i ves 
Program o f  1974, "  and  R.A.  7156,  o therw ise known as the  “M in i -Hydroe lec t r i c  Power  
Incent i ves  Ac t " .  
    

d .  LGUs may prov ide  add i t iona l  tax  incent i ves ,  exempt ions ,  or  re l ie fs ,  sub ject  to  the  prov is ions  
o f  the  Loca l  Government  Code (LGC)  o f  1991 and  o ther  per t inen t  laws .  

 
SE C T I O N  13 .3  -  G O V E R N M E N T  U N D E R T A K I N G S  
 
Sub jec t  to  ex is t ing  laws,  po l i c ies ,  ru les  and  regu la t ions,  the  Government  may  p rov ide  any  form o f  
d i rec t  or  ind i rec t  suppor t  o r  con t r ibu t ion ,  such  as ,  bu t  not  l im i ted ,  to  the  fo l low ing ,  sub jec t  to  the 
cond i t ions  for  Unso l i c i ted  Proposa ls  as spec i f ied  under  Sect ion 10 .1  hereof :  
 

a .  Cos t  Shar ing -  Th is  sha l l  re fer  to  the Agency /LGU concerned bear ing  a  por t ion  o f  cap i ta l  
expenses  assoc ia ted  w i th  the  es tab l i shment  o f  an  in f ras t ructure  deve lopment  fac i l i t y ,  such 
as ,  the  prov is ion  o f  access  in f ras t ruc tu re ,  r igh t -o f -way ,  t rans fe r  o f  ownersh ip  over ,  o r  
usu f ruc t ,  o r  possess ion  o f  land,  bu i ld ing  or  any  o ther  rea l  or  persona l  proper ty  fo r  d i rec t  use  
in  the  pro ject  and /or  any  par t ia l  f inanc ing  o f  the  pro jec t ,  o r  components  thereo f ,  Prov ided ,  
tha t  such  sha l l  no t  exceed f i f t y  percen t  (50%)  o f  the  Pro jec t  Cos t ,  and  the  ba lance  to  be  
p rov ided  by  the  Pro ject  Proponent .  Such  government  share  may be  f inanced f rom d i rec t  
government  appropr ia t ions  and /o r  f rom Of f i c ia l  Deve lopment  Ass is tance  (ODA)  o f  fo re ign  
government  o r  ins t i tu t ions .  

 
b .  Cred i t  Enhancements  -  Th is  sha l l  re fer  to  d i rec t  and  ind i rec t  suppor t  to  a  deve lopment  

fac i l i t y  by  the  Pro jec t  Proponent  and/o r  Agency/LGU concerned,  the  prov is ion  o f  wh ich i s  
con t ingent  upon the  occur rence  o f  cer ta in  events  and /or  r i sks ,  as  s t ipu la ted  in  the  con t rac t .   
Cred i t  enhancements  are  a l loca ted  to  the  par ty  that  i s  bes t  ab le  to  manage and  assume the 
consequences  o f  the  r i sk  invo lved.   Cred i t  enhancements  may inc lude,  bu t  a re  no t  l im i ted  
to ,  government  guaran tees  on  the  per fo rmance,  or  the  ob l iga t ion  o f  the  Agency /LGU under  
i t s  con t rac t  w i th  the  Pro jec t  Proponent ,  sub jec t  to  ex is t ing  laws  on ind i rec t  guaran tees .   
Ind i rec t  Guarantees sha l l  re fer  to  an  agreement  whereby  the  Government  or  any  o f  i ts  
Agenc ies/LGUs assumes fu l l  o r  par t ia l  respons ib i l i t y  fo r  or  ass is ts  in  ma in ta in ing  the  
f inanc ia l  s tand ing o f  the Pro jec t  Proponent  o r  pro jec t  company  in  o rder  tha t  the  Pro jec t  
Proponent /company  avo ids  de fau l t ing  on  the  Pro jec t  Loans ,  sub jec t  to  fu l f i l lment  o f  the  
Pro jec t  Proponent /company  o f  i t s  under tak ings and  ob l iga t ions under  the  pro jec t  agreement .  
      

c .  D i rec t  Government  Subs idy  -  Th is  sha l l  re fe r  to  an  agreement  whereby the Government ,  o r  
any  o f  i t s  Agenc ies /LGUs w i l l :  (a)  de f ray ,  pay  fo r  o r  shou lder  a  por t ion  o f  the  Pro jec t  Cos t  
o r  the  expenses  and  cos ts  in  operat ing  or  ma in ta in ing  the pro jec t ;  (b )  condone or  pos tpone 
any  payments  due f rom the  Pro jec t  Proponent ;  (c )  con t r ibu te  any  proper ty  o r  assets  to  the  
p ro jec t ;  (d )  in  the  case  o f  LGUs,  wa ive  o r  grant  spec ia l  ra tes  on  rea l  proper ty  taxes  on  the  
p ro jec t  dur ing  the term of  the cont ractua l  ar rangement ;  and /o r  (e)  wa ive  charges  o r  fees 
re la t i ve  to  bus iness   permi ts  o r  l i censes  tha t  are  to  be  ob ta ined  for  the Cons t ruc t ion  o f  the  
p ro jec t ,  a l l  w i thou t  rece iv ing  payment  o r  va lue  f rom the  Pro jec t  Proponent  and /or  Fac i l i t y  
opera tor  fo r  such payment ,  con t r ibu t ion  or  suppor t .  
 

d .  D i rec t  Government  Equ i ty  -  Th is  sha l l  re fer  to  the  subscr ip t ion  by  the  Government  or  any  o f  
i t s  agenc ies  o r  Loca l  Government  Un i ts  o f  shares  o f  s tock  or  o ther  secur i t ies  conver t ib le  to  
shares  o f  s tock  o f  the  p ro jec t  company,  whether  such  subscr ip t ion  w i l l  be  pa id  by  the  money 
o r  asse ts .    

 
e.  Per fo rmance Under tak ing  -  Th is  sha l l  re fe r  to  an  under tak ing  o f  a  depar tment ,  bureau,  

o f f i ce ,  commiss ion ,  au thor i t y ,  agency ,  GOCC,  o r  LGU in  assuming  respons ib i l i t y  fo r  the  
per formance o f  the  Agency ’s /LGU’s  ob l iga t ions  under  the  con t rac tua l  ar rangement  inc lud ing  
the  payment  o f  monetary  ob l iga t ions,  in  case o f  de fau l t .  These  under tak ings may be  sub jec t  
to  payment  o f  r i sk  premium to  the  Government  o r  LGU,  or  any o ther  au thor ized  agency.  

 
f .  Lega l  Ass is tance  -  Th is  sha l l  re fe r  to  the  ex tens ion o f  representa t ion  by  government  lawyers  

to  a  Pro jec t  Proponent  bu t  on ly  in  cases ,  hear ings ,  o r  inqu i r ies  where  the  Agency /LGU and 
Pro jec t  Proponent  are  par ty-de fendants / respondents  there in  inc lud ing  the  adopt ion  by  such  
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government  lawyers  o f  pos i t ions  and  s t ra teg ies  cons is ten t  w i th  upho ld ing  the  va l id i t y  o f  the  
approved con t rac tua l  ar rangement .    

 
g.  Secur i t y  Ass is tance -  Th is  sha l l  re fer  to  the  dep loyment  o f  government  secur i t y  fo rces ,  

e i ther  f rom the  Ph i l ipp ine  Nat iona l  Po l i ce  (PNP)  o r  the  Armed Forces  o f  the  Ph i l i pp ines  
(AFP)  in  the  v ic in i t y  o f  the  pro jec t  s i te  to  prov ide  secur i t y  dur ing  the  imp lementa t ion  o f  the  
p ro jec t  up  to  comple t ion .  

 
The Agency/LGU may o f fe r  any  one  or  more  Government  Under tak ings  re la t i ve  to  a  pro jec t ,  wh ich 
sha l l  be  pre -c leared in  p r inc ip le ,  in  wr i t ing ,  by  the  depar tment ,  bureau ,  o f f i ce ,  commiss ion ,  
au thor i t y ,  agency ,  GOCC,  o r  LGU OR ANY OTHER GOVERNMENT  ENTITY  tha t  w i l l  g ran t  the  same 
AS MANDATED BY LAW .  

 
RULE 14 -  COORDINATION AND MONITORING OF PROJECTS 

 
 
 
SE C T I O N  14 .  1  -  T I M E L I N E S  
 
A l l  t ime l ines sha l l  be  con ta ined in  a  f low char t  here in  a t tached as  Annex A . .  
 
SE C T I O N  14 .  2  -  BOT  UN I T S  
 
Each  concerned Agency /LGU may c rea te  a  BOT Un i t  headed by  a  sen ior  o f f i c ia l  o f  the  Agency /LGU 
and sha l l  des igna te  a  sen io r  o f f i c ia l  as  BOT Pro jec t  Deve lopment  Off icer  (PDO) ,  who sha l l  be  
respons ib le  fo r  p lann ing,  oversee ing ,  and  mon i tor ing  pro jec ts  o f  Agenc ies/LGUs au thor ized  under  
the  Ac t  and  these  Rev ised  IRR. .  THE BOT UNIT  SHALL ALSO INCLUDE AS MEMBERS,  AMONG 
OTHERS,  TECHNICAL AND LEGAL PERSONNEL WHO ARE KNOWLEDGEABLE ON THE 
TECHNICAL AND LEGAL ASPECTS,  RESPECTIVELY,  OF THE BOT PROJECTS THAT MAY BE 
IMPLEMENTED PURSUANT TO THE ACT AND THESE REVISED IRR.    
 
SE C T I O N  14 .3   -  IN F O R M I N G  CO N G R E S S  
 
A  repor t  regard ing  the sa l ien t  fea tures  or  a  copy o f  each cont rac t ,  invo lv ing  a  pro jec t  en tered  in to  
under  the  prov is ions  o f  these Rev ised  IRR,  sha l l  be  PREPARED AND  submi t ted  BY THE  
AGENCY/LGU  to  Congress ,  COPY THE ICC,  fo r  i t s  in format ion .  
 
 

RULE 15 -  F INAL PROVISIONS 
 
SE C T I O N  15 .1   -  IRR  CO M M I T T E E  
 
The Commi t tee  cons t i tu ted  pursuant  to  Sect ion 11 o f  R .A .  6957,  as  amended by R.A.  7718,  may  be 
reconvened by  i t s  Cha i rman a t  h is  ins tance ,  or  upon the  recommendat ion o f  any  members  o f  the  
Commi t tee,  fo rmu la te  and p rescr ibe  amendments  to  these  Rev ised  IRR,  cons is tent  w i th  the  le t te r  
and  sp i r i t  o f  the  Ac t .   No  amendments  to  these  Rev ised  IRR may be  adopted and  p rescr ibed  by  the 
Commi t tee w i thout  due  pub l i c  consu l ta t ion /hear ing and  pub l i ca t ion .   
 
SE C T I O N  15 .2   -  EF F E C T I V I T Y  O F  T H E S E  R E V I S E D  IRR  O R  A M E N D M E N T S  T H E R E T O 
 
Amendments  to  these  Rev ised  IRR or  amendments  there to  sha l l ,  AFTER DUE PUBLIC HEARING,  
become ef fec t i ve  f i f teen  (15)  days  a f te r  i t s  comple te  pub l i ca t ion  in  a t  least  one  (1)  newspaper  o f  
genera l  c i rcu la t ion .    
 
SE C T I O N  15 .3  -  T R A N S I T O R Y  PR O V I S I O N  
 
 ALL BOT PROJECTS,  INCLUDING THOSE PRESENTLY BEING PROCESSED AND/OR REVIEWED 
BUT NOT YET IMPLEMENTED,  IN  ACCORDANCE WITH THE ACT AND PREVIOUS VERSIONS OF 
THESE IRR,  SHALL HEREAFTER BE PROCESSED AND/OR REVIEWED IN ACCORDANCE WITH 
THESE REVISED IRR.  
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PROJECTS UNDER IMPLEMENTATION SHALL BE GOVERNED BY THE CONTRACT PROVISIONS 
ENTERED INTO BY THE CONCERNED PARTIES. 
 
SE C T I O N  15 .4  -  SE P A R A B I L I T Y  C L A U S E  
 
In  the even t  any  o f  the  prov is ions  o f  these  Rev ised  IRR is  dec la red  vo id  or  unenforceab le  by f ina l  
judgment  o f  a  cour t  o f  competen t  ju r i sd ic t ion ,  the  o ther  prov is ions  unaf fec ted  thereby  sha l l  rema in  
in  fu l l  fo rce and  e f fec t .  
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